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Validity 


1. Validity 


Declaratory Judgments Act does not “otherwise provide” for pre-release judicial review of records responses, as it relates to public-records statute that prohibits pre-release 
judicial review of records responses unless otherwise provided by statute. Wisconsin Manufacturers and Commerce v. Evers (2022) 977 N.W.2d 374, reconsideration denied 
984 N.W.2d 402, 405 Wis.2d 478. Declaratory Judgment lp Key Number 44 


Former § 269.56 was not unconstitutional nor invalid. City of Milwaukee v. Chicago & N.W. Ry. Co. (1930) 230 N.W. 626, 201 Wis. 512. 


2. Construction and application 


An action for declaratory relief is essentially equitable in character. Belanger v. Local Division No. 1128, Amalgamated Ass'n of St., Elec. Ry. & Motor Coach Emp. of America 
(1950) 40 N.W.2d 504, 256 Wis. 274; Morris v. Ellis (1936) 266 N.W. 921, 221 Wis. 307. 


Plaintiffs action stemming from allegation that two documents provided by Wisconsin Elections Commission (WEC) to municipal clerks erroneously interpreted certain election 
statutes as permitting clerk to “spoil” absentee ballot at elector's request was action for declaratory judgment as to validity of rule or guidance document, and thus court of 
appeals for district encompassing circuit court that issued temporary injunction directing WEC to withdraw challenged documents and to cease providing further guidance on 
subject was appropriate venue for petitions by intervenors, which were advocacy organization and political party's national committee, for leave to appeal and for stay pending 
appeal of injunction; plaintiffs claim for injunctive relief was completely dependent upon favorable decision on her claim for declaratory relief. State ex rel. Kormanik v. Brash 
(2022) 980 N.W.2d 948, 404 Wis.2d 568. Declaratory Judgment lp Key Number 271 


Trade associations lacked statutory or common-law right to pre-release judicial review, even if by declaratory judgment, of decision of state agencies and officials to release, in 
response to public-records request, records listing names of member businesses that had at least two employees test positive for COVID-19 or that had close-case contacts 
that were investigated by contact tracers; public-records statute did not provide for such pre-release judicial review, same statute clearly and unambiguously abrogated any 
common-law right for such review, and Declaratory Judgment Act did not otherwise provide for such review. Wisconsin Manufacturers and Commerce v. Evers (2022) 977 
N.W.2d 374, reconsideration denied 984 N.W.2d 402, 405 Wis.2d 478. Declaratory Judgment lp Key Number 204; Records lp Key Number 521 


Under plain-language interpretation, Declaratory Judgments Act requires that person must have “right” or “legal relation” that is affected by “a statute.” Wisconsin 
Manufacturers and Commerce v. Evers (App. 2021) 960 N.W.2d 442, 398 Wis.2d 164, review granted 991 N.W.2d 117, affirmed 977 N.W.2d 374, reconsideration denied 984 
N.W.2d 402, 405 Wis.2d 478. Declaratory Judgment |p Key Number 23.1 


Neither judicial economy nor judicial policy required court to adjudicate trade associations' request for declaration prohibiting Department of Health Services from releasing, in 
response to public-record requests, list of businesses with over 25 employees that had at least two employees test positive for COVID-19 or that had close case contacts that 
were investigated by contact tracers, where issue did not implicate constitutional or other statutory provision. Wisconsin Manufacturers and Commerce v. Evers (App. 2021) 
960 N.W.2d 442, 398 Wis.2d 164, review granted 991 N.W.2d 117, affirmed 977 N.W.2d 374, reconsideration denied 984 N.W.2d 402, 405 Wis.2d 478. Declaratory 
Judgment lp Key Number 204 


Controversy is “justiciable” for declaratory-judgment purposes when: (1) right is asserted against defendant who has interest in contesting it; (2) controversy is between 
persons whose interests are adverse; (3) plaintiff has legally protectable interest in controversy; and (4) controversy is ripe for judicial determination. Wisconsin 
Manufacturers and Commerce v. Evers (App. 2021) 960 N.W.2d 442, 398 Wis.2d 164, review granted 991 N.W.2d 117, affirmed 977 N.W.2d 374, reconsideration denied 984 
N.W.2d 402, 405 Wis.2d 478. Declaratory Judgment |p Key Number 62 


Trade associations, whose members were businesses, failed to plausibly allege that Department of Health Services’ planned release of list of businesses with over 25 
employees that had at least two employees test positive for COVID-19 or that had close case contacts that were investigated by contact tracers was unlawful, as required to 
obtain declaration prohibiting release of list, where associations alleged that release of list would permit identification of patients, who were also employees of member 
business, but Department was not planning to include patient names on list, and given that list contained only two data points about given business, associations failed to 
plausibly allege chance that public could use list to figure out patient names. Wisconsin Manufacturers and Commerce v. Evers (App. 2021) 960 N.W.2d 442, 398 Wis.2d 
164, review granted 991 N.W.2d 117, affirmed 977 N.W.2d 374, reconsideration denied 984 N.W.2d 402, 405 Wis.2d 478. Declaratory Judgment lp Key Number 319 


A plaintiff need not actually suffer an injury before seeking relief under the declaratory judgment statute. Voters with Facts v. City of Eau Claire (App. 2017) 899 N.W.2d 706, 
376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Declaratory Judgment lp Key Number 300 
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6/21/24 St4Oelgherning creation of tax increment districts (TID) NptemoafpPagcisiondud8 0 fa Osbyeln iforriadec|gratongrjudgmepémaictity Wesitaypon taxpayers’ allegation that 
area city established as a TID was not blighted; city's determination as to whether area was blighted was a matter of its legislative discretion, a challenge to this finding in a 
declaratory judgment action would have resulted in factfinder substituting its judgment for that of city, and even if “blight” had been defined by an objective standard, language 
used in tax increment financing (TIF) statute did not require court to determine whether area was in fact blighted. Voters with Facts v. City of Eau Claire (App. 2017) 899 
N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Declaratory Judgment 
[Key Number 300 


A declaration which seeks to fix the state's responsibility to respond to a monetary claim is not authorized by the Declaratory Judgments Act. PRN Associates LLC v. State, 
Dept. of Admin. (2009) 766 N.W.2d 559, 317 Wis.2d 656. Declaratory Judgment |g ;Key Number 204 


For declaratory relief to be granted: (1) there must be a controversy in which a claim of right is asserted against one who has an interest in contesting it, (2) that controversy 
must be between parties whose interests are adverse, (3) the party seeking declaratory relief must have a legally protectible interest in the controversy, and (4) the issue 
involved must be ripe for judicial determination. State ex rel. Hensley v. Endicott (App. 2000) 618 N.W.2d 245, 238 Wis.2d 649, review granted 626 N.W.2d 807, 241 Wis.2d 
209, reversed 629 N.W.2d 686, 245 Wis.2d 607. Declaratory Judgment lp Key Number 62 


Uniform Declaratory Judgment Act, authorizing a court to take jurisdiction at a point earlier in time than it would do under ordinary remedial rules and procedures, provides a 
remedy which is primarily anticipatory or preventative in nature. Lister v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. 
Declaratory Judgment Key Number 24 


Section 227.06 providing that any agency may, on petition by any interested person, issue declaratory ruling with respect to applicability to any person, property or state of 
facts of any rule or statute enforced by it, does not provide method of review of determination already made, but a method of requesting an agency to make a determination, 
and interested person is not required to seek declaratory ruling thereunder on determination already made. Wisconsin Fertilizer Ass'n v. Karns (1968) 158 N.W.2d 294, 39 
Wis.2d 95. Administrative Law And Procedure lp Key Number 1451 


Declaratory judgment proceeding was appropriate procedural device to bring before court legal issues involved in actions of special site committee appointed to recommend 
site for new university. Outagamie County v. Smith (1968) 155 N.W.2d 639, 38 Wis.2d 24. Declaratory Judgment lp Key Number 81 


Declaratory judgment statutes should be liberally construed and administered. F. Rosenberg Elevator Co. v. Goll (1963) 118 N.W.2d 858, 18 Wis.2d 355. Declaratory 
Judgment ‘Key Number 26 


Action to determine plaintiff's status might properly be entertained under this section independent of controversy relating to other rights, subject to limitations of proper case for 
declaratory relief. Miller v. Currie (1932) 242 N.W. 570, 208 Wis. 199. Declaratory Judgment lp Key Number 91 


3. Purpose of law 


Underlying philosophy of Uniform Declaratory Judgment Act is to enable controversies of a justiciable nature to be brought before court for settlement and determination prior 
to time that a wrong has been threatened or committed. Lister v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282; Borden Co. v. 
McDowell (1959) 99 N.W.2d 146, 8 Wis.2d 246. 


Stated purpose of Uniform Declaratory Judgments Act is to settle and to afford relief from uncertainty and insecurity with respect to rights, status and other legal relations. 
Pension Management, Inc. v. DuRose (1973) 205 N.W.2d 553, 58 Wis.2d 122; F. Rosenberg Elevator Co. v. Goll (1963) 118 N.W.2d 858, 18 Wis.2d 355. 


Federal Declaratory Judgment Act, not Wisconsin's Uniform Declaratory Judgment Act, governed mortgagor's claim against mortgagee seeking declaration that his mortgage 
had been satisfied, since action was subject to District Court's diversity jurisdiction, and both the federal and state statutes were procedural rather than substantive. Bell v. 
PNC Bank National Association, E.D.Wis.2024, 2024 WL 663624. Federal Courts lp Key Number 3045(4) 


Uniform Declaratory Judgments Act allows controversies of a justiciable nature to be brought before the courts for settlement and determination prior to the time that a wrong 
has been threatened or committed. Coyne v. Walker (2016) 879 N.W.2d 520, 368 Wis.2d 444. Declaratory Judgment | Key Number 24; Declaratory Judgment 
|p Key Number 61 


The purpose of declaratory relief and the Uniform Declaratory Judgments Act is to enable controversies of a justiciable nature to be brought before the courts for settlement 
and determination prior to the time that a wrong has been threatened or committed; the purpose is facilitated by authorizing a court to take jurisdiction at a point earlier in time 
than it would do under ordinary remedial rules and procedures. PRN Associates LLC v. State, Dept. of Admin. (2009) 766 N.W.2d 559, 317 Wis.2d 656. Declaratory 
Judgment lp Key Number 24; Declaratory Judgment lp Key Number 271 


Underlying philosophy of the Uniform Declaratory Judgments Act is to enable controversies of a justiciable nature to be brought before the courts for settlement and 
determination prior to the time that a wrong has been threatened or committed. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory 
Judgment lp Key Number 2; Declaratory Judgment lp Key Number 24 


Purpose of the Uniform Declaratory Judgments Act is to allow courts to anticipate and resolve identifiable, certain disputes between adverse parties. Olson v. Town of 
Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment lp Key Number 2; Declaratory Judgment ly Key Number 24 


Philosophy underlying Uniform Declaratory Judgment Act is to enable controversies of justiciable nature to be brought before courts for settlement and determination, 
affording relief from uncertainty and insecurity. Fire Ins. Exchange v. Basten (1996) 549 N.W.2d 690, 202 Wis.2d 74. Declaratory Judgment lp Key Number 1 


Purpose of this section requiring that Attorney General be served with copy of proceeding for declaratory relief where statute is alleged to be unconstitutional is to give 
Attorney General the opportunity to defend the statute against the claim, a function he can perform without being made a party. Town of Walworth v. Village of Fontana-on- 
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The purpose of this section is to provide a tribunal where legal and equitable uncertainties can be resolved expeditiously and without multiplicity of suits with attendant delay 
and expense. Boerschinger v. Elkay Enterprises, Inc. (1965) 132 N.W.2d 258, 26 Wis.2d 102, rehearing denied 133 N.W.2d 333, 26 Wis.2d 102. Declaratory Judgment 
ly» .Key Number 2 


The purpose of this section was to expedite justice and to avoid long and complicated litigation. Cheese Makers Mut. Cas. Co. v. Duel (1943) 10 N.W.2d 125, 243 Wis. 406. 
Declaratory Judgment lp Key Number 24 


Declaratory judgments are designed to avoid separate trials between the same parties of issues bearing on the same cause of action and to avoid a long delay before the 
merits of a claim can be examined and fully disposed of by the court. New Amsterdam Cas. Co. v. Simpson (1941) 300 N.W. 367, 238 Wis. 550. Declaratory Judgment 
wk 

aKey Number 2 


4. Discretion of court 


Granting or denying relief in a declaratory judgment action is a matter within the sound discretion of the court. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 
662; Selective Ins. Co. v. Michigan Mut. Liability Ins. Co. (1967) 153 N.W.2d 523, 36 Wis.2d 402. 


Wisconsin declaratory judgment statute provided district court with discretion to dismiss declaratory judgment claim brought by purchaser of traveler's checks against 
company that issued the checks, seeking declaration that he was entitled to refund after the checks were allegedly stolen, given that the declaratory judgment claim was 
duplicative of purchaser's breach of contract claim. Aslanukov v. American Express Travel Related Services Co., Inc., W.D.Wis.2006, 426 F.Supp.2d 888. Declaratory 


Judgment aKey Number 362 


A circuit court has discretion whether to grant or deny a declaratory judgment. Clear Channel Outdoor, Inc. v. City of Milwaukee (App. 2011) 805 N.W.2d 582, 336 Wis.2d 
707, review denied 810 N.W.2d 222, 339 Wis.2d 736. Declaratory Judgment lp Key Number 5.1 


While it is within the sound discretion of the trial court whether to grant or deny relief in a declaratory judgment action, such discretion must be exercised within the confines of 
the statutes and established precedent. Tooley v. O'Connell (1977) 253 N.W.2d 335, 77 Wis.2d 422. Declaratory Judgment | Key Number 6 


Even though a complaint for declaratory judgment is sufficient to state a cause of action for declaratory relief, such a complaint is subject to discretion of the court not to 
entertain the action at all because a judgment declaring rights would not settle the controversy and be merely an advisory opinion. American Medical Services, Inc. v. Mutual 
Federal Sav. & Loan Ass'n (1971) 188 N.W.2d 529, 52 Wis.2d 198. Declaratory Judgment | Key Number 5.1 


The discretionary power given trial court to refuse to render or enter a declaratory judgment or decree is not concerned with entertaining action or considering merits of case 
but with entering or declining to enter the judgment or decree; the discretion conferred may be exercised only upon the record as it exists when entry of a judgment would be 
appropriate. lowa Nat. Mut. Ins. Co. v. Liberty Mut. Ins. Co. (1969) 168 N.W.2d 610, 43 Wis.2d 280. Declaratory Judgment lp Key Number 6 


It is discretionary with court whether it will render declaratory judgment where such judgment if rendered would not terminate uncertainty or controversy giving rise to 
proceeding. Outagamie County v. Smith (1968) 155 N.W.2d 639, 38 Wis.2d 24. Declaratory Judgment wiKey Number 5.1 


Ordinarily, the court will refuse a declaration which can be made only after a judicial investigation of disputed facts, especially where the disputed questions of fact would be 
the subject of judicial investigation in a regular action. Schmidt v. La Salle Fire Ins. Co. of New Orleans (1932) 245 N.W. 702, 209 Wis. 576. Declaratory Judgment 
|p Key Number 10 


Discretion conferred by this section to decline to enter judgment may be exercised only on record as it exists when entry of judgment would be appropriate. Miller v. Currie 
(1932) 242 N.W. 570, 208 Wis. 199. Declaratory Judgment le Key Number 6 

5. Uncertainty 

Plaintiff may seek declaratory judgment prior to suffering injury as long as facts are sufficiently developed to allow conclusive adjudication. Reetz v. Advocate Aurora Health, 


Inc. (Wis.App. 2022) 983 N.W.2d 669, 405 Wis.2d 298. Declaratory Judgment lp Key Number 65 


When suit is brought pursuant to declaratory judgment statute, Wisconsin courts are to liberally afford relief from uncertain infringement of party's rights. State ex rel. Zignego 
v. Wisconsin Elections Commission (App. 2020) 941 N.W.2d 284, 391 Wis.2d 441. Action Key Number 13 


Even though complaint set forth necessary allegations to establish implied easement of necessity in favor of plaintiff over defendant's land, uncertainty as to existence of 
implied easement, as to precise location of easement and sufficient doubt and uncertainty as to existence and location of easement so as to cause prospective purchaser of 
plaintiffs land to require that matter be judicially resolved before sale could be consummated was such uncertainty as would permit plaintiff to maintain action for declaratory 
judgment as to existence of implied easement of necessity. Humble Oil & Refining Co. v. Schneider Fuel & Supply Co. (1969) 167 N.W.2d 223, 42 Wis.2d 552. Declaratory 
Judgment lp Key Number 185 


“Uncertainty,” referred to in this section providing limitations of this section should not apply in proceedings in which judgment will remove uncertainty was legal uncertainty. 
Miller v. Currie (1932) 242 N.W. 570, 208 Wis. 199. Declaratory Judgment Key Number 8 


6-7. Other remedies 


6. Other remedies - In general 


Defense of sovereign immunity applied to bar declaratory judgment action brought by unsuccessful bidder on state university construction contract against Department of 
Administration (DOA), as state did not consent to suit, and declarations sought by bidder all related to DOA's past actions, such as failing to award contract to bidder, rather 
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Declaratory judgment provides a remedy which is primarily anticipatory or preventative in nature. PRN Associates LLC v. State, Dept. of Admin. (2009) 766 N.W.2d 559, 317 
Wis.2d 656. Declaratory Judgment lp Key Number 1 


Fact that cable television customers, who alleged that late-payment fees charged by cable provider constituted unlawful liquidated damages, may have an adequate remedy 
at law if they challenged fee by paying it under protest and then suing for recovery of payment did not necessarily obviate the propriety of declaratory relief; fact that adequate 
remedy at law could be sought was but one factor to be weighed in deciding whether declaratory judgment was appropriate, and alternative remedy at law would have been 
time-consuming, costly, and impractical. Putnam v. Time Warner Cable of Southeastern Wisconsin, Ltd. Partnership (2002) 649 N.W.2d 626, 255 Wis.2d 447. Declaratory 
Judgment lp Key Number 41 


A terminated public employee, who was awarded damages for violation of his civil rights, was not entitled to either declaratory judgment or mandamus relief; neither remedy 
was warranted where employee already had adequate remedy at law. Hough v. Dane County (App. 1990) 458 N.W.2d 543, 157 Wis.2d 32, review denied 461 N.W.2d 444. 
Declaratory Judgment lp Key Number 207.1; Mandamus lp Key Number 3(4) 


To preclude declaratory relief, alternative remedy should be speedy, effective and adequate or at least as well suited to plaintiff's needs as declaratory relief. Lister v. Board of 
Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Declaratory Judgment |p Key Number 43 


Declaratory relief is appropriate wherever it will serve a useful purpose, and fact that another remedy exists is only one factor to consider in determining whether to entertain 


action. Lister v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Declaratory Judgment „Key Number 7; Declaratory Judgment 
[Key Number 41 


Existence of another remedy does not, in appropriate cases, preclude declaratory relief, but jurisdiction for declaratory judgment will not ordinarily be entertained where 
another equally or more appropriate remedy is available. Madison General Hospital Ass'n v. City of Madison (1976) 237 N.W.2d 750, 71 Wis.2d 259. Declaratory Judgment 
ak 
Key Number 41 
ral 


Declaratory judgment did not lie to effect an involuntary dissolution of subdivision corporation even if all members of the corporation had been named as defendants, since the 
legislature has made provisions for dissolution of a corporation: (1) voluntary dissolution by act of its shareholders, and (2) involuntary dissolution by court proceedings 
initiated by attorney general. Rudolph v. Indian Hills Estates, Inc. (1975) 229 N.W.2d 671, 68 Wis.2d 768. Declaratory Judgment |p Key Number 96 


While the existence of another remedy does not, in appropriate cases, preclude declaratory relief, jurisdiction for a declaratory judgment will not ordinarily be entertained 
where another equally or more appropriate remedy is available for the issues or rights sought to be determined. Hancock v. Regents of University of Wisconsin (1973) 213 
N.W.2d 45, 61 Wis.2d 484. Declaratory Judgment lp Key Number 41 


Quo warranto was not exclusive remedy to try title to town offices of supervisor and building inspector, but title was ancillary and could be tried in action for declaratory 
judgment as to validity of building permit and two zoning ordinances, one of which permitted and the other of which prohibited animal rendering plants. Boerschinger v. Elkay 
Enterprises, Inc. (1965) 132 N.W.2d 258, 26 Wis.2d 102, rehearing denied 133 N.W.2d 333, 26 Wis.2d 102. Declaratory Judgment lp Key Number 365; Quo Warranto 
[aKey Number 5 


Quo warranto is not the exclusive remedy to try title to office where that issue is ancillary to principal cause of action for declaratory judgment; withdrawing contrary language 
in State ex rel. Lochschmidt v. Raisler, 133 Wis. 672, 114 N.W. 118; Ekern v. McGovern, 154 Wis. 157, 142 N.W. 595; McCarthy v. Hoan, 221 Wis. 344, 266 N.W. 916; Joint 
School Dist. v. Waupaca, etc., County S. Comm., 271 Wis. 100, 72 N.W.2d 909. Boerschinger v. Elkay Enterprises, Inc. (1965) 132 N.W.2d 258, 26 Wis.2d 102, rehearing 
denied 133 N.W.2d 333, 26 Wis.2d 102. Quo Warranto [aKey Number 5 


7. Administrative remedies, other remedies 


Also listed as Other remedies - Administrative remedies 


Exhaustion doctrine with respect to appeals from administrative proceedings may apply even though a party seeks relief that falls within statute providing for an action by 
interested persons to determine construction and validity of an instrument, statute, ordinance, contract, or franchise and to declare the rights, status, or legal relations 
thereunder. Metz v. Veterinary Examining Bd. (App. 2007) 741 N.W.2d 244, 305 Wis.2d 788, review denied 744 N.W.2d 296, 306 Wis.2d 47. Declaratory Judgment 
[Key Number 44 


It is well settled that where method of review is prescribed by statute and adequate relief may be obtained through that review procedure, pursuit of administrative relief is 
prerequisite to judicial review; however, where no specific administrative review procedures exist or where appeal to administrative agency would not provide party with 
adequate relief, party may challenge action by seeking declaratory relief. Town of Eagle v. Christensen (App. 1995) 529 N.W.2d 245, 191 Wis.2d 301, review denied 534 
N.W.2d 86. Declaratory Judgment |p Key Number 41; Declaratory Judgment lp Key Number 42 


It would have been futile for taxpayers to seek administrative review of their claim for declaratory judgment that differing assessment methods used by neighboring towns 
resulted in violation of uniformity clause of State Constitution, and therefore, taxpayers were excused from pursuing administrative remedies, where town board of review 
could not change land classifications chosen by assessor of neighboring town and could not resolve use of differing classifications for similar land in neighboring towns. Town 
of Eagle v. Christensen (App. 1995) 529 N.W.2d 245, 191 Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment lp Key Number 216 


Exhaustion of administrative remedies by way of appeal to zoning board of appeals was prerequisite to judicial consideration of alleged unconstitutional application of 
apparently constitutional building permit ordinance, specifically conditioning permit on dedication of land to city for road expansion purposes; board of appeals had power to 
invalidate the allegedly illegal conditions imposed by city planning commission and to afford relief without invalidating the ordinance itself; having failed to utilize available 
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General rule is that judicial relief will be denied until the parties have exhausted their administrative remedies; the parties must complete the administrative proceedings 
before they come to court. Nodell Inv. Corp. v. City of Glendale, Milwaukee County (1977) 254 N.W.2d 310, 78 Wis.2d 416. Administrative Law And Procedure 
[Key Number 2151 


Declaratory ruling before administrative agency was not an exclusive remedy under allegations of declaratory judgment complaint that Commissioner of Motor Vehicle 
Department had misconstrued and misapplied statutes and consequently acted in excess of statutory authority in that, prior to commencement of action, he had determined 
that plaintiffs’ vehicles were not implements of husbandry and therefore not exempt from registration. Wisconsin Fertilizer Ass'n v. Karns (1968) 158 N.W.2d 294, 39 Wis.2d 
95. Declaratory Judgment lp Key Number 204 


A city was limited to remedies specified in Uniform Administrative Procedure Act, St.1951, § 227.20, for review of state water pollution committee's orders requiring city to 
establish program for financing construction of sewage treatment plant and complete construction thereof by specified dates, and review of such orders could not be had 
through medium of action by city for declaratory judgment determining invalidity of orders. City of Superior v. Committee on Water Pollution of State (1953) 56 N.W.2d 501, 
263 Wis. 23. Declaratory Judgment [aKey Number 209; Municipal Corporations [aKey Number 711; Water Law |p Key Number 1358 


7. Other remedies - Administrative remedies 


See Administrative remedies, other remedies 
8. Existing state of facts 


Facts on which the court is asked to make a declaratory judgment should not be contingent or uncertain, but not all adjudicatory facts must be resolved as a prerequisite to a 
declaratory judgment. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment Key Number 65; Declaratory Judgment 

Ey 

le /Key Number 68 


Issue of whether, having already adjusted their wards to meet one county tentative plan, cities were required to again readjust their wards to meet second tentative plan was 
based upon present facts and was not an abstract or future issue, and therefore was ripe for judicial determination. City of Janesville v. Rock County (App. 1982) 319 N.W.2d 
891, 107 Wis.2d 187. Municipal Corporations |g /Key Number 40 


Courts will not declare rights until they have become fixed under an established state of facts, and will not determine future rights in anticipation of an event that may never 
happen. Selective Ins. Co. v. Michigan Mut. Liability Ins. Co. (1967) 153 N.W.2d 523, 36 Wis.2d 402. Declaratory Judgment lp Key Number 68 


Under this section providing for declaratory judgments, courts will not declare rights until they have become fixed under an established state of facts, and will not determine 
future rights in anticipation of an event that may never happen. Rose Manor Realty Co. v. City of Milwaukee (1956) 75 N.W.2d 274, 272 Wis. 339. Declaratory Judgment 
=x 

l»_/Key Number 68 


The Declaratory Judgment Act deals with present rights only and courts will not declare rights until they have become fixed under an existing state of facts, nor will they 
determine future rights in anticipation of an event that may never happen. Skowron v. Skowron (1951) 47 N.W.2d 326, 259 Wis. 17. Declaratory Judgment Key Number 
68 


Ordinarily courts act only to determine actual existing controversies, and not merely to announce abstract principles of law. City of Milwaukee v. Milwaukee County (1950) 42 
N.W.2d 276, 256 Wis. 580. Action [aKey Number 6 


Supreme court ordinarily will not decide as to future or contingent rights, but will wait until rights have become fixed under existing state of facts. State ex rel. La Follette v. 
Dammann (1936) 264 N.W. 627, 220 Wis. 17. Action lp Key Number 6; Declaratory Judgment wiKey Number 68 


Under declaratory relief statute, court will determine only present rights which have become fixed under existing state of facts, and will not determine future rights in 
anticipation of an event which may never happen. Milwaukee Elec. Ry. & Light Co. v. City of South Milwaukee (1935) 260 N.W. 243, 218 Wis. 24. Declaratory Judgment 
Key Number 68 


This section only justifies declaration of rights on existing state of facts. Heller v. Shapiro (1932) 242 N.W. 174, 208 Wis. 310. Declaratory Judgment lp Key Number 67 


9. Future or contingent questions 


This section not only justifies a declaration of rights on an existing state of facts, but also on a state of facts that may or may not arise in the future; the imminence and 
practical certainty of the act or event in issue, or the intent, capacity, and power to perform, create “justiciability” as clearly as the completed act or event; overruling Heller v. 
Shapiro, 208 Wis. 310, 242 N.W. 174 (1932). Loy v. Bunderson (1982) 320 N.W.2d 175, 107 Wis.2d 400. Declaratory Judgment le Key Number 62 


A declaratory judgment will not determine hypothetical or future rights. City of Janesville v. Rock County (App. 1982) 319 N.W.2d 891, 107 Wis.2d 187. Declaratory 
Judgment ‘Key Number 65 


Circuit court was without jurisdiction to make a declaration of rights as to any semester except the specific semester for which plaintiff, a University of Wisconsin law school 
student, applied for a change in status from non-resident to resident for tuition purposes; since plaintiff only applied for exemption from non-resident tuition for the first 
semester of the 1970-71 school year, and since the University Regents never had an opportunity to consider granting or denying a change of status for any subsequent 
semester, there was no actual or justiciable controversy in respect to any semester except the one for which application was actually made. Hancock v. Regents of University 
of Wisconsin (1973) 213 N.W.2d 45, 61 Wis.2d 484. Declaratory Judgment [aKey Number 385 
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final determination of pending litigation in sister state finding defendants therein negligent and any determination by way of declaratory judgment as to coverage rights 
between insurers would be of no consequence in event pending litigation absolved those defendants of negligence. Selective Ins. Co. v. Michigan Mut. Liability Ins. Co. 
(1967) 153 N.W.2d 523, 36 Wis.2d 402. Declaratory Judgment lp Key Number 165 


In actions by towns against city to attack city's annexation ordinance, question whether town park, which was within area to be annexed, would become property of city or 
remain property of town after annexation was premature. Town of Madison v. City of Madison (1955) 70 N.W.2d 249, 269 Wis. 609. Declaratory Judgment lp Key Number 
365 


Parties are not entitled to a declaratory judgment on remote questions or to aid them in another transaction. Sova v. Ries (1937) 276 N.W. 111, 226 Wis. 53. Declaratory 
Judgment lp Key Number 65; Declaratory Judgment wiKey Number 69 


A declaratory decree cannot be made concerning questions which are remote, incidental, and determinative of no controversy between defendant and plaintiff. Sova v. Ries 
(1937) 276 N.W. 111, 226 Wis. 53. Declaratory Judgment |g Key Number 69 


In absence of some exigency, courts will not predetermine questions that may arise in future under state of facts which may be different from existing facts or may with 
certainty be anticipated. In re Grotenrath's Estate (1934) 254 N.W. 631, 215 Wis. 381. Action lp Key Number 6; Declaratory Judgment lp Key Number 68 


10. Advisory opinions 


Courts will not render merely advisory opinions. City of Janesville v. Rock County (App. 1982) 319 N.W.2d 891, 107 Wis.2d 187. Constitutional Law lp Key Number 2600 


A declaratory judgment cannot be used as a vehicle to render an advisory opinion. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory 


Judgment [Key Number 66 


Trial court has discretion to not entertain an action for declaratory judgment if a judgment declaring rights would not settle the controversy and be merely an advisory opinion. 
State v. Wisconsin Employment Relations Commission (1974) 223 N.W.2d 543, 65 Wis.2d 624, opinion corrected 319 N.W.2d 927, 65 Wis.2d 624. Declaratory Judgment 
= 

|p Key Number 66 


Advisory opinions should not be given under the guise of a declaration of rights. American Medical Services, Inc. v. Mutual Federal Sav. & Loan Ass'n (1971) 188 N.W.2d 
529, 52 Wis.2d 198. Declaratory Judgment ww Key Number 66 


Court reviewing declaratory proceeding by employment relations commission would not render advisory opinion as to whether municipal employer could grant majority union 
exclusive access to list of newly employed teachers. Board of School Directors of City of Milwaukee v. Wisconsin Employment Relations Commission (1969) 168 N.W.2d 92, 
42 Wis.2d 637. Labor And Employment » Key Number 1885 


Court may not allow declaratory relief in a mere advisory capacity by taking cognizance of questions which might never arise. F. Rosenberg Elevator Co. v. Goll (1963) 118 
N.W.2d 858, 18 Wis.2d 355. Declaratory Judgment |» Key Number 66 


In proceeding against State Board of Pharmacy by association of registered pharmacists and another for judgment construing provision of Dangerous Drug Law to include 
unauthorized persons employed in physicians’ offices, and prohibiting such persons from preparing, compounding, dispensing or preparing for delivery any dangerous drug, 
rendition of judgment as requested would be merely an advisory opinion beyond the scope of Declaratory Judgment Act. Wisconsin Pharmaceutical Ass'n v. Lee (1953) 58 
N.W.2d 700, 264 Wis. 325. Declaratory Judgment lp Key Number 66; Declaratory Judgment [aKey Number 124.1 


This section does not compel or permit courts to give advisory opinions, and they properly refuse such judgments, unless pleadings present justiciable controversies ripe for 
judicial determination. Voight v. Walters (1952) 55 N.W.2d 399, 262 Wis. 356. Declaratory Judgment [ø Key Number 66 


This section does not require court to give purely advisory opinion which parties to action may keep for future use if and when occasion may arise. Voight v. Walters (1952) 
55 N.W.2d 399, 262 Wis. 356. Declaratory Judgment lp Key Number 66 


Courts are not constituted to render advisory opinions to private litigants and will not adjudicate issues not founded on state of possibility or issues proved on facts which may 
never occur. Voight v. Walters (1952) 55 N.W.2d 399, 262 Wis. 356. Action lp Key Number 6 


The declaratory judgment act does not compel or permit courts to give advisory opinions and they properly refuse judgments unless pleadings present a justiciable 
controversy ripe for judicial determination. Skowron v. Skowron (1951) 47 N.W.2d 326, 259 Wis. 17. Declaratory Judgment |p Key Number 66 


Courts will not, under declaratory judgment statute, act in a mere advisory capacity, take cognizance of questions that may never arise, or permit resort to statute until an 
actual controversy has arisen under an existing state of facts. Sova v. Ries (1937) 276 N.W. 111, 226 Wis. 53. Declaratory Judgment lp Key Number 66 


Ordinarily, courts will not render advisory opinion where question propounded has not arisen and may never arise. In re Grotenrath's Estate (1934) 254 N.W. 631, 215 Wis. 
381. Constitutional Law lp Key Number 2600; Declaratory Judgment lp Key Number 66 


Courts will not act in mere advisory capacity nor take cognizance of questions that may never arise, nor permit resort to declaratory judgment statute until actual controversy 
has arisen under existing state of facts. Village of Sun Prairie v. Wisconsin Power & Light Co. (1933) 251 N.W. 605, 213 Wis. 277. Declaratory Judgment lp Key Number 
66; Declaratory Judgment lp Key Number 68 


11-15, 31, 36. Constitutionality of statutes and ordinances 
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Declaratory judgment action was a proper method of challenging validity of ordinance creating lake improvement district and time limit thereof was not governed by six-month 
period governing certiorari proceedings. Kaiser v. City of Mauston (App. 1980) 299 N.W.2d 259, 99 Wis.2d 345. Declaratory Judgment |g Key Number 128 


Complaint by which town sought declaratory relief to test constitutionality of county ordinance that town appeared to be claiming was a sanitary code not applicable to town 
because of town's ordinance on same subject matter, but which failed to contain allegations that county ordinance in question was a sanitary ordinance or that it was passed 
under any particular statutory sections did not state a cause of action. Town of Salem v. Kenosha County (1973) 204 N.W.2d 467, 57 Wis.2d 432. Declaratory Judgment 
|p Key Number 315 


Jurisdiction of Employment Relations Board to determine whether local ordinance substantially complies with § 111.70 authorizing municipal employees to organize and join 
labor organizations does not prevent party from directly challenging ordinance in court by way of direct declaratory action or from seeking direct declaratory ruling from the 
Board. Village of Whitefish Bay v. Wisconsin Employment Relations Bd. (1967) 149 N.W.2d 662, 34 Wis.2d 432. Labor And Employment Key Number 1670 


A declaratory judgment action is proper way to attack validity of ordinance. Town of Fond du Lac v. City of Fond du Lac (1964) 126 N.W.2d 206, 22 Wis.2d 525. Declaratory 
Judgment æ Key Number 128 


Where declaratory judgment as to validity or invalidity of certain ordinances adopted by village and by city annexing territory in town did not order either the city or village to do 
anything or to refrain from doing anything and did not by its terms require execution or other process, the trial court should not have stayed execution of judgment pending 
appeal. Village of Brown Deer v. City of Milwaukee (1959) 99 N.W.2d 860, 8 Wis.2d 631. Appeal And Error [aKey Number 458(2); Declaratory Judgment » ;Key Number 
392.1 


Where statutory duty of director of State Department of Agriculture, to enforce § 100.201 prohibiting certain acts of unfair trade practices in dairy industry and § 100.202 
voiding contracts to perform such acts, presented threat to business of two wholesale distributors of selected dairy products, even though wholesalers had not yet been 
prosecuted for violation of the statutes, wholesalers could bring action for declaratory judgment that statutes unconstitutionally deprived wholesalers of their liberties and 
properties without due process of law and equal protection of laws. Borden Co. v. McDowell (1959) 99 N.W.2d 146, 8 Wis.2d 246. Declaratory Judgment [aKey Number 
124.1 


This section allowing a license holder to attack the validity of the licensing statute or ordinance constitutes legislative declaration that as matter of public policy the general rule 
barring such attacks should not be strictly followed in all cases. Town of Yorkville v. Fonk (1956) 79 N.W.2d 666, 274 Wis. 153. Estoppel |» Key Number 92(1) 


Where, in proceeding for judgment declaring a legislative reapportionment act unconstitutional, the only facts pleaded related to effect of act upon a certain county, Supreme 
Court would only consider the validity of that portion of the act concerning such county. State ex rel. Smith v. Zimmerman (1954) 63 N.W.2d 52, 266 Wis. 307. Declaratory 
Judgment aKey Number 329 


Court did not abuse its discretion in refusing to render a declaratory judgment declaring null and void a resolution of city council directing that charges be filed against a police 
officer, where such judgment would not terminate the controversy in that, if judgment were granted, city officers, as electors, would retain the right to prefer charges against 
officer. Christie v. Lueth (1953) 61 N.W.2d 338, 265 Wis. 326. Declaratory Judgment wiKey Number 207.1 


12. Attorney general, constitutionality of statutes and ordinances 


Also listed as Constitutionality of statutes and ordinances - Attorney general 


Notice to Attorney General was statutory prerequisite to consideration of claim by adoptive mother's same-sex former partner that guardianship statute, in failing to confer 
rights upon partner, violated children's due process and equal protection rights. In re Guardianship of O.G.M-K. (App. 2010) 787 N.W.2d 848, 327 Wis.2d 749, rehearing 
pending, review denied 794 N.W.2d 899, 331 Wis.2d 46. Constitutional Law Key Number 958 


It is the duty of the attorney general to appear on behalf of the people of the state to show why a statute is constitutional, making service on the attorney general a 
jurisdictional matter in a declaratory action attacking the constitutionality of a statute. Helgeland v. Wisconsin Municipalities (2008) 745 N.W.2d 1, 307 Wis.2d 1. Attorney 
General |» Key Number 7 


Attorney General of Wisconsin has the duty by statute to defend the constitutionality of state statutes. Helgeland v. Wisconsin Municipalities (2008) 745 N.W.2d 1, 307 
Wis.2d 1. Attorney General | Key Number 7 


12. Constitutionality of statutes and ordinances - Attorney general 
See Attorney general, constitutionality of statutes and ordinances 

13. Constitutionality of statutes and ordinances - Standing 
Also listed as Standing - Constitutionality of statutes and ordinances 


Town had standing to bring suit for declaratory relief to test constitutionality of county ordinance. Town of Salem v. Kenosha County (1973) 204 N.W.2d 467, 57 Wis.2d 432. 
Declaratory Judgment Key Number 302.1 


13, 28. Standing 


13. Standing - Constitutionality of statutes and ordinances 
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14. Constitutionality of statutes and ordinances - Enjoining passage of ordinances 
Also listed as Enjoining passage of ordinances, constitutionality of statutes and ordinances 


Where an ordinance altering a dock line along the banks of certain river had not been enacted, declaratory judgment action seeking to enjoin passage of such ordinance 
called upon court to act in anticipation of an event that may never happen, and court could not do so. Rose Manor Realty Co. v. City of Milwaukee (1956) 75 N.W.2d 274, 272 
Wis. 339. Declaratory Judgment Key Number 68; Declaratory Judgment lp Key Number 128 


14. Enjoining passage of ordinances, constitutionality of statutes and ordinances 


See Constitutionality of statutes and ordinances - Enjoining passage of ordinances 
15. Constitutionality of statutes and ordinances - Service on attorney general 
Also listed as Service on attorney general, constitutionality of statutes and ordinances 


Defendant was not required to notify Attorney General that he would challenge constitutionality of administrative rule criminalizing breach of contract pursuant to this section 
which required such notification in event that statute, ordinance or franchise was alleged to be unconstitutional. State v. Brownson (App. 1990) 459 N.W.2d 877, 157 Wis.2d 
404, review denied 464 N.W.2d 424. Constitutional Law » Key Number 958 


Claim that strict reading of § 344.15, which required insurer to provide affidavit of nonpermissive use within 30 days of receiving notification of accident from Department of 
Transportation in order to be able to assert nonpermissive use defense, represented unconstitutional impairment of contract and unlawful taking of property without due 
process would not be considered on appeal, where attorney general was not notified of constitutional challenge to statute at either trial or appellate stage. Midwest Mut. Ins. 
Co. v. Nicolazzi (App. 1987) 405 N.W.2d 732, 138 Wis.2d 192. Constitutional Law ly Key Number 958 


Even if circuit court lacked authority to decide constitutionality of bond condition because Attorney General was not notified, Court of Appeals would consider constitutional 
issues because Attorney General had accepted invitation to participate on appeal. State v. Dennis (App. 1987) 405 N.W.2d 711, 138 Wis.2d 99, review denied 415 N.W.2d 
162, 139 Wis.2d 860. Constitutional Law | ./Key Number 958 


In a declaratory action, the failure to give required notice to municipality or Attorney General when validity of ordinance or statute is involved is fatal to jurisdiction of the court, 
since declaratory action itself is creature of statute and maintenance of action requires strict compliance with statute. Matter of Fessler's Estate (1981) 302 N.W.2d 414, 100 
Wis.2d 437. Declaratory Judgment @\Key Number 256; Declaratory Judgment w Key Number 257 


Although action was not one for declaratory judgment, in that constitutionality of Fair Employment Act was raised by way of defendant's demurrer, requirement of Declaratory 
Judgment Act for service on the Attorney General was applicable and, absent such service, the trial court could not properly consider the constitutional issue and, likewise, 
Supreme Court could not review such issue. Kurtz v. City of Waukesha (1979) 280 N.W.2d 757, 91 Wis.2d 103. Constitutional Law Key Number 958 


Although Attorney General had right to be heard in town's declaratory judgment action seeking declaration that village ordinance annexing certain noncontiguous property was 
unconstitutional, Attorney General was not a de facto defendant who would have to be served within 60 days of filing of complaint. Town of Walworth v. Village of Fontana-on- 
Geneva Lake (App. 1978) 270 N.W.2d 442, 85 Wis.2d 432. Declaratory Judgment Key Number 257 


Although declaratory judgment complaint did not in so many words request declaration that St.1975, § 852.05 concerning establishment of paternity was unconstitutional, 
purpose of this section concerning notice to attorney general controlled pleading techniques of parties, and where gravamen of action was request for declaration of 
unconstitutionality, notice was required. In re Estate of Blumreich (1978) 267 N.W.2d 870, 84 Wis.2d 545, appeal dismissed 99 S.Ct. 822, 439 U.S. 1061, 59 L.Ed.2d 26. 
Declaratory Judgment lp Key Number 257 


In litigation which brings into issue the constitutionality of statute or ordinance, the attorney general has duty to protect interests of state and its citizens, and thus the right to 
be notified of any declaratory judgment proceedings which might affect those interests. O'Connell v. Blasius (1978) 264 N.W.2d 561, 82 Wis.2d 728. Declaratory Judgment 
“Key Number 257 


Trial court was without jurisdiction over declaratory judgment action involving constitutional challenge to statutory plan of public transportation for private school children, in 
absence of service upon Attorney General as required by this section. O'Connell v. Blasius (1978) 264 N.W.2d 561, 82 Wis.2d 728. Declaratory Judgment |g Key Number 
257 


In action by town for declaratory judgment challenging city ordinance which annexed noncontiguous parcel of land owned by city and located in town, both town's contention 
that city's action violated “rule of reason,” which requires that to be valid, annexation must be reasonable, and city's contention that such rule was not applicable raised issue 
of constitutional dimension, and thus, in absence of service upon attorney general of copies of proceedings, trial court was without jurisdiction to try case. Town of Center v. 
City of Appleton (1975) 235 N.W.2d 504, 70 Wis.2d 666. Declaratory Judgment Key Number 257 


Failure to serve Attorney General in declaratory judgment proceeding challenging constitutionality of statute giving veterans' preference in promotion of personnel in sheriff's 
department required dismissal of the appeal. Bollhoffer v. Wolke (1974) 223 N.W.2d 902, 66 Wis.2d 141. Declaratory Judgment ly Key Number 392.1 


Whenever a declaratory judgment action is brought challenging the constitutionality of a statute or ordinance, the Attorney General must be served with copies of the 
proceedings. Bollhoffer v. Wolke (1974) 223 N.W.2d 902, 66 Wis.2d 141. Declaratory Judgment |g ;Key Number 257 
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profit sharing plan and who owned corporation which provided administrative services to trustees of and employers maintaining employee welfare funds, if agent did not divest 
himself of corporation, declaratory judgment would terminate controversy even though district attorney was not included as party. Pension Management, Inc. v. DuRose 
(1973) 205 N.W.2d 553, 58 Wis.2d 122. Declaratory Judgment lp Key Number 294 


There is no statutory requirement to serve the attorney general in cases involving constitutional challenge to statute except in declaratory judgment cases, in which cases 
service is jurisdictional, but attorney general should be afforded opportunity to act in a representative capacity in behalf of the legislature and the people to uphold the 
constitutionality of a statute of statewide application, and may, in the discretion of the Supreme Court, be directed to file a brief amicus curiae in any such case. City of 
Kenosha v. Dosemagen (1972) 195 N.W.2d 462, 54 Wis.2d 269. Attorney General [aKey Number 9 


Failure to serve attorney general in declaratory judgment proceedings against municipality by owners seeking declaration that Laws 1931, c. 275, under which municipality 
condemned land was unconstitutional required dismissal of appeal. McCabe v. City of Milwaukee (1971) 191 N.W.2d 926, 53 Wis.2d 34. Declaratory Judgment 
løaKey Number 392.1 


15. Service on attorney general, constitutionality of statutes and ordinances 
See Constitutionality of statutes and ordinances - Service on attorney general 


16-17. Actions against state 


16. Actions against state - In general 


High school varsity wrestler and father were entitled to declaratory judgment that wrestler, who, pursuant to rules of “state actor” high school athletics association, had to serve 
suspension from “next competitive event” due to his ejection from prior meet due to purported unsportsmanlike conduct, could serve that suspension at junior varsity/varsity 
reserve meet rather than later-occurring regional meet, that he was eligible to compete at regional and subsequent meets, and that he was entitled to reinstatement of any 
titles and points therefrom; association's decision that wrestler had to serve suspension at regional meet was arbitrary, and wrestler had legally protectable right to have 
association's eligibility and appeal rules applied to him in fair, reasonable, and nonarbitrary manner. Halter v. Wisconsin Interscholastic Athletic Association (Wis.App. 2024) 
2024 WL 828120. Declaratory Judgment |p.'Key Number 210 


Declaratory judgments against state are barred by principles of sovereign immunity, but suit will lie against state officials and agencies allegedly acting unconstitutionally or in 
excess of jurisdictional authority. Town of Eagle v. Christensen (App. 1995) 529 N.W.2d 245, 191 Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment 
lp Key Number 303 


A declaration which seeks to fix state's responsibility to respond to a monetary claim is not authorized by Declaratory Judgments Act. Lister v. Board of Regents of University 
Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Declaratory Judgment lp Key Number 204 


Where, to extent that complaint attempted to state a claim to relief under state law against university board of regents and registrar, the only consequence which the desired 

declaration of rights could have would be to settle plaintiffs’ rights to recover nonresident tuition fees that were alleged to have been illegally assessed, action was, in effect, 

one for damages and, as such, was inappropriate for declaration of rights. Lister v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. 
Declaratory Judgment lp Key Number 204 


Declaratory-judgment actions are not maintainable against the state. Wisconsin Fertilizer Ass'n v. Karns (1968) 158 N.W.2d 294, 39 Wis.2d 95. States ly Key Number 585 


State was immune from suits by city against the State for declaratory judgment concerning validity of city ordinance and statute. City of Kenosha v. State (1967) 151 N.W.2d 
36, 35 Wis.2d 317. States |» Key Number 585 


Secretary of State was immune under principle of sovereign immunity of the State from suit by city for declaratory judgment as to validity of city ordinance and statute. City of 
Kenosha v. State (1967) 151 N.W.2d 36, 35 Wis.2d 317. States aKey Number 585 


Action by out-of-state manufacturer and seller of biological and pharmaceutical drug products for declaration that it had right to continue its business in state without being 
licensed could properly be maintained against State Board of Pharmacy and plaintiff's naming board in its official name as defendant did not make the action one against the 
state and did not render it improper in absence of statutory consent. Barry Laboratories, Inc. v. Wisconsin State Bd. of Pharmacy (1965) 132 N.W.2d 833, 26 Wis.2d 505. 
Declaratory Judgment [aKey Number 303; States aKey Number 585 


City of Madison seeking to abate alleged public nuisances and purprestures in Lake Monona did not have cause of action for declaratory judgment, since no interest in lake 
bed was vested in city and state was real party in interest. City of Madison v. Schott (1933) 247 N.W. 527, 211 Wis. 23. Declaratory Judgment |g Key Number 292; Parties 
[Key Number 6(2) 


17. Actions against state - Actions against state officer 
Also listed as Actions against state officer, actions against state 


A finding that certain allegations are sufficient to overcome procedural impediment to maintaining declaratory judgment actions against state should not control consideration 
of whether public officer's conduct is outside his jurisdictional authority for purpose of removing substantive bar to personal liability for damages. Lister v. Board of Regents of 
University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Public Employment lp Key Number 1001 


Procedures set forth in Declaratory Judgments Act cannot be considered as merely an “alternative” remedy, and since plaintiffs’ claim against university registrar, individually, 
for tuition fees alleged to have been illegally assessed was barred by his substantive immunity, and since only purpose which a declaration of plaintiffs’ rights with respect to 
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An officer's immunity from liability for damages does not affect his amenability to suit for declaratory or injunctive relief. Lister v. Board of Regents of University Wisconsin 
System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Public Employment Key Number 982 


Since declaratory judgments against state are barred by principles of sovereign immunity, and since declaratory judgment procedure is particularly well-suited for resolving 
controversies as to constitutionality or proper construction and application of statutory provisions, it is necessary to engage in a fiction that allows such actions to be brought 
against an officer or agency charged with administering a statute on theory that suit against officer or agency is not a suit against state when it is based on premise that officer 
or agency is acting outside bounds of his or its constitutional or jurisdictional authority. Lister v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 
Wis.2d 282. States [Key Number 581 


Suit for declaratory judgment may be maintained against officer or administrative body of state if action cannot be said to be action against state. Wisconsin Fertilizer Ass'n v. 
Karns (1968) 158 N.W.2d 294, 39 Wis.2d 95. States la Key Number 585 


Declaratory judgment suit against state officer or agency is not a suit against state and is maintainable when it is based on premise that officer or agency is acting outside 
bounds of his or its constitutional or jurisdictional authority. Wisconsin Fertilizer Ass'n v. Karns (1968) 158 N.W.2d 294, 39 Wis.2d 95. States ly Key Number 585 


Even if grant of discretion to officer of state contemplates a certain amount of mistakes, to extent that officer's mistakes amount to misconstruction or misapplication of 
statutes, he is exceeding his authority and declaratory action may be maintained against him. Wisconsin Fertilizer Ass'n v. Karns (1968) 158 N.W.2d 294, 39 Wis.2d 95. 
States „Key Number 585 


17. Actions against state officer, actions against state 
See Actions against state - Actions against state officer 
18. Penal statutes 


General rule is that a right, status or immunity under a penal law may be the subject of declaratory judgment in a proper case; however, general rule is that a proper case for 
declaratory judgment is presented only by the request of the party threatened by application of such law. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. 
Declaratory Judgment lp Key Number 84 


Potential defendants may seek construction of a penal statute or a test of its constitutional validity without subjecting themselves to forfeitures or prosecution. State ex rel. 
Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory Judgment Key Number 122.1; Declaratory Judgment Key Number 123 


The Supreme Court, or any trial court, while not encouraging those charged with law enforcement to petition for declaratory judgments, will accept such cases in the exercise 
of discretion; such exercise will be guided by the normal principles of declaratory judgment; however, in most situations the action should be refused until the order of parties 
is reversed so that the party subject to the penal law is plaintiff. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory Judgment lp Key Number 
300; Declaratory Judgment lp Key Number 303 


Declaratory relief should be available in a proper case where the complainant is concerned with his rights under criminal statutes. Waukesha Memorial Hospital, Inc. v. Baird 
(1970) 173 N.W.2d 700, 45 Wis.2d 629. Declaratory Judgment [aKey Number 84 


19. Open meetings law 


In view of the unique issues, petition seeking declaration of whether open meeting law (§ 19.81 et seq.), was violated by private meeting of members of the joint committee on 
finance of the state legislature would lie within the original jurisdiction of the Supreme Court; however, determination of jurisdictional issue was not determinative of the 
propriety of rendering a declaratory judgment. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Courts [aKey Number 206(19) 


Constitutional guidelines of separation of powers did not preclude Supreme Court from entering declaratory judgment as to whether certain private meetings conducted by 
members of joint committee on finance of the state legislature violated the open meeting law; declaration concerned application of the forfeiture penalty to members of a 
legislative committee and not to the legislative branch itself, possibility that some legislators might tend to be inhibited in their future proceedings, due to the chance of a 
forfeiture action, did not equate with legislative decisions being questioned by the judicial branch. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. 
Constitutional Law lp Key Number 2500 


Interest of members of joint committee on finance of the state legislature in having propriety of private meetings clarified, irrespective of how the district attorney felt about 
prosecution for two such meetings, made the controversy sufficiently justiciable for Supreme Court to render declaration as to scope of the open meeting law. State ex rel. 
Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory Judgment Key Number 201 


Action seeking declaration whether two private meetings of members of joint committee on finance of state legislature violated the open meeting law, § 19.81 et seq., was 
“ripe” for declaratory relief since only contingency was prosecution, which awaited the requested declaration or perhaps future repetition of decried meetings; also, 
admonitions that all interested parties be determined and present, that a determination of solely future rights be avoided and that decisions not be made on mere contingent 
interests were satisfied and stipulated facts insured that a decision would terminate the controversy as to the application of the law to those circumstances. State ex rel. 
Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory Judgment lp Key Number 204 


In view of unusual role of the parties, i.e., fact that rather than commencing forfeiture action under open meeting law, § 19.81 et seq., district attorney requested declaratory 
judgment, coupled with district attorney's statement indicating an indifference to the very rights he sought to vindicate, it was proper for Supreme Court to render a declaratory 
judgment, even if no challenge was issued by respondents. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory Judgment lp Key Number 201 


Although in view of penal nature of forfeiture provisions of open meeting law, § 19.81 et seq., proper procedure would have been for the alleged violator, rather than the 
district attorney, to bring declaratory judgment suit, such fact did not mandate denial of declaratory relief where respondents did not protest the converse form; however, court 
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admonished against further suits in such style since those in position of the petitioner have a ready and adequate forum for their proposed construction of the law in the 
6/21/24 84 BM cement action and declaratory relief should HY PSS ARSC ON Ri mBNROF: yoitoro declaratery,. iudaments.act ENESE) 239 N.w.2d 313, 71 


Wis.2d 662. Declaratory Judgment lp Key Number 300; Declaratory Judgment lp Key Number 303 
20. Family law 


Declaratory judgments statute required biological mother and her same sex partner, who were married, to serve the Attorney General with a copy of their proceeding, 
challenging constitutionality of statute governing artificial insemination and statute governing presumption of paternity based on marriage of the parties, and because mother 
and her partner failed to serve the Attorney General with action seeking declaratory relief, matter would be dismissed due to circuit court's lack of competency to consider it. 
In re P.L.L.-R. (App. 2015) 876 N.W.2d 147, 366 Wis.2d 134. Declaratory Judgment lp Key Number 257; Declaratory Judgment lp Key Number 362 


Although biological mother and her same sex partner, who were married, filed matter as an adoption action, they actually were seeking declaratory relief and included in their 
joint petition for determination of parentage a direct challenge to the constitutionality of statute governing artificial insemination and statute governing presumption of paternity 
based on marriage of the parties, and thus, declaratory judgment statute was applicable, thereby requiring mother and her partner to serve the Attorney General with action 

seeking declaratory relief; whatever mother's and partner's reasons were for filing matter as an adoption action, mother and her partner ultimately were seeking a declaratory 


judgment. In re P.L.L.-R. (App. 2015) 876 N.W.2d 147, 366 Wis.2d 134. Declaratory Judgment |g Key Number 254; Declaratory Judgment lp Key Number 257 


Best remedy for determining whether individual was natural father of illegitimate child and for determining his rights as to custody, visitation, care and maintenance of child 
was a declaratory judgment which would terminate the controversy. Slawek v. Stroh (1974) 215 N.W.2d 9, 62 Wis.2d 295. Declaratory Judgment „Key Number 94 


Where wife's action for declaratory judgment respecting contract with husband was concerned with rights which were future and contingent, such as if she survived her 
husband or if they were divorced, the court should not anticipate that either situation would occur but should await until the events giving rise to rights has happened before 
entering a declaratory judgment. Skowron v. Skowron (1951) 47 N.W.2d 326, 259 Wis. 17. Declaratory Judgment lp Key Number 68; Declaratory Judgment 

[Key Number 149 


Where wife sought a declaratory judgment with respect to contract with her husband and a present judgment in accordance with a demand of her complaint would not 
terminate the controversy, court could properly refuse to enter declaratory judgment. Skowron v. Skowron (1951) 47 N.W.2d 326, 259 Wis. 17. Declaratory Judgment 
Key Number 149 


21. Insurance 


It is Wisconsin public policy that a liability insurer may not bring a separate action for a judgment declaring nonliability. Allstate Ins. Co. v. Charneski, C.A.7 (Wis.)1960, 286 
F.2d 238. Abatement And Revival [aKey Number 8(7); Declaratory Judgment w Key Number 165 


Trial court had authority, in declaratory judgment action regarding whether commercial general liability (CGL) excess policies provided coverage for paper manufacturer's 
remediation liability under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), to consider and grant manufacturer's petitions for 
supplemental remediation costs, where the trial court had determined that the CGL excess insurers were liable for remediation costs that manufacturer was paying under a 
Section 106 Order issued by the Environmental Protection Agency (EPA), and damages in the form of supplemental remediation costs were predicated on that determination 
of rights. Westport Ins. Corp. v. Appleton Papers Inc. (App. 2010) 787 N.W.2d 894, 327 Wis.2d 120, review denied 791 N.W.2d 66, 329 Wis.2d 63. Declaratory Judgment 
lp Key Number 388; Declaratory Judgment |» Key Number 391 


Liability insurance coverage for underlying action against insured may be determined by separate declaratory judgment action, as well as by insurer's intervention in 
underlying action followed by bifurcated trial, where insurer is not named in underlying action. Fire Ins. Exchange v. Basten (1996) 549 N.W.2d 690, 202 Wis.2d 74. 
Declaratory Judgment Key Number 165; Parties [aKey Number 40(7) 


Declaratory judgment action was not improper procedure for homeowner's insurer to use to resolve dispute with insured over coverage for underlying wrongful death action, 
where underlying plaintiff chose not to join insurer as party to underlying action. Fire Ins. Exchange v. Basten (App. 1995) 536 N.W.2d 150, 195 Wis.2d 260, review granted 
537 N.W.2d 570, reversed 549 N.W.2d 690, 202 Wis.2d 74. Declaratory Judgment Key Number 165 


Coverage question should be resolved in underlying personal injury lawsuit, not declaratory judgment action. Newhouse v. Citizens Sec. Mut. Ins. Co. (App. 1992) 489 
N.W.2d 639, 170 Wis.2d 456, review granted 494 N.W.2d 210, affirmed in part, reversed in part 501 N.W.2d 1, 176 Wis.2d 824, reconsideration denied 508 N.W.2d 425. 
Declaratory Judgment Key Number 161 


Liability of homeowner's insurer to insured was so interwoven and inseparable from liability to injured plaintiffs under direct action statute that it was unnecessary for insured to 
join in appeal of coverage issue in declaratory judgment and personal injury actions; thus, Court of Appeals’ reversal on coverage issue inured to benefit of insured's assignee 
in action for breach of duty to defend. Newhouse v. Citizens Sec. Mut. Ins. Co. (App. 1992) 489 N.W.2d 639, 170 Wis.2d 456, review granted 494 N.W.2d 210, affirmed in 
part, reversed in part 501 N.W.2d 1, 176 Wis.2d 824, reconsideration denied 508 N.W.2d 425. Appeal And Error lp Key Number 4698; Declaratory Judgment 

[Key Number 392.1 


Health insurer was not required to wait for insurance commissioner to proceed against it before seeking declaratory relief as to validity of St. 1973, § 207.04(1)(m) (see, now, 
§ 628.33), making it unfair practice to refuse to offer coverage for services of chiropractors in policies providing payment for services performed by doctor of medicine or 
osteopathy. Reserve Life Ins. Co. v. La Follette (App. 1982) 323 N.W.2d 173, 108 Wis.2d 637. Declaratory Judgment [ø Key Number 124.1 


It was within circuit court's discretion to issue a declaration approving a proposed release of named insured and his insurer, where, upon payment of $20,000, a release was 
given for policy limits of $50,000, leaving intact plaintiff's wrongful death cause of action against “excess” insurer for any sums above $50,000 and within the $500,000 limits of 
excess insurer's policy; the proceeding to construe and approve the release constituted a “justiciable” controversy. Loy v. Bunderson (1982) 320 N.W.2d 175, 107 Wis.2d 
400. Declaratory Judgment |p. Key Number 143.1 


Various enforcement powers held by Commissioner of Insurance combined with threat to use them against insurance agent, who owned agency which sold life insurance 
policies and annuities to provide benefits under pension and profit sharing plans and who owned corporation which provided administrative services to trustees and employers 
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maintaining employee welfare funds, if agent did not divest himself of corporation constituted a justiciable controversy within contemplation of Uniform Declaratory Judgments 


6/21/24 324E; ion Management, Inc. v. DuRose (1973) 205 nNetessef Decisions, 806,04. Uniform daglaratesy dMaments act | Westlaw 


In insurer's action against insured for declaratory judgment that policy insuring against tort liability afforded no coverage to insured under the circumstances of the injury 
suffered by insured's employee, such employee was a necessary and proper party to such action, where amount of employee's recovery on any judgment obtained in his 
action against insured might depend very materially upon the coverage of the policy. Hardware Mut. Cas. Co. v. Mayer (1960) 104 N.W.2d 148, 11 Wis.2d 58, rehearing 
denied 105 N.W.2d 322, 11 Wis.2d 58. Declaratory Judgment lp Key Number 298; Declaratory Judgment lp Key Number 301 


22. Real property 


Owner of mortgaged property, as plaintiff in declaratory-judgment action against mortgagee, could assert laches as a ground for a discharge of mortgage; owner was in reality 
seeking to establish rights that he would hold as a defendant in a potential foreclosure claim by mortgagee, trial court could declare rights, status, and other relations of parties 
whether or not further relief was or could be sought, nothing indicated any forum-shopping concern, and although owner effectively selected timing of litigation over mortgage, 
he did so 16 years after mortgagee could have sought foreclosure. Zizzo v. Lakeside Steel & Mfg. Co. (App. 2008) 752 N.W.2d 889, 312 Wis.2d 463. Declaratory Judgment 
lp Key Number 189 


Individual unit owners were proper and necessary parties to action seeking to declare the merger of the condominiums with a yacht club as unlawful, given that relief claimed 
in declaratory judgment action affected owners' real property interests. Annoye v. Sister Bay Resort Condominium Ass'n, Inc. (App. 2002) 652 N.W.2d 653, 256 Wis.2d 1040. 
Declaratory Judgment Key Number 300 


Plaintiffs were not entitled to declaratory judgment challenging validity of restrictions and covenants as they applied to a contemplated swimming pool, where complaint did not 
allege that restrictions contained any prohibition of swimming pools, and complaint alleged only that restrictions required a landowner to submit for approval complete plans 
and specifications of any structure to be erected, and there was no allegation that any pool plans were ever prepared or submitted for approval so that there was no justiciable 
controversy or an issue ripe for judicial determination. Rudolph v. Indian Hills Estates, Inc. (1975) 229 N.W.2d 671, 68 Wis.2d 768. Declaratory Judgment [aKey Number 
184 


Plaintiffs were not entitled to declaratory judgment challenging validity of restrictions and covenants as they applied to a treehouse on plaintiffs’ property, where the treehouse 
remained in plaintiffs’ tree undisturbed and unchallenged since its construction and alleged challenge five years earlier so that the issue regarding the tree was not ripe for 
judicial determination. Rudolph v. Indian Hills Estates, Inc. (1975) 229 N.W.2d 671, 68 Wis.2d 768. Declaratory Judgment |g ;Key Number 184 


Question of amount of rent to be paid by lessee, which had taken possession of building that had been constructed below street grade level rather than above it as called for 
in lease-option arrangement allegedly resulting in reduced rental value, presented, within declaratory judgment statute, a justiciable controversy where lessee's alternatives to 
declaratory relief would be either to pay agreed rent and sue for refund or to pay a reduced rental and face a claim for forfeiture or damages. F. Rosenberg Elevator Co. v. 
Goll (1963) 118 N.W.2d 858, 18 Wis.2d 355. Declaratory Judgment |» Key Number 186 


Where main question involved was validity of purported lease and uncertainty with relation to validity of lease was legal uncertainty where consequential relief was sought, 
circuit court did not abuse its discretion by determining case under this section authorizing declaratory judgment. Milwaukee Hotel Wisconsin Co. v. Aldrich (1953) 62 N.W.2d 
14, 265 Wis. 402. Declaratory Judgment [aKey Number 186; Res Judicata » Key Number 384 


One conveying realty to her daughter and daughter's husband in consideration of grantees' agreement, secured by mortgage, to make certain payments to plaintiff and 
provide for her care and maintenance, and signing as accommodation maker grantees' subsequent note and mortgage on realty to a building and loan association, was not 
entitled to a declaratory judgment that grantees owed duty to make payments to association under mortgage, in absence of allegation in complaint that a decision was 
necessary to guide plaintiff or that she would be guided thereby, as any opinion of court would be advisory only and probably of no avail. Voight v. Walters (1952) 55 N.W.2d 


399, 262 Wis. 356. Declaratory Judgment lp Key Number 318 


A purchaser of realty subject to mortgage who claimed that conveyance was fraudulent as to creditors of an ancestor in title, that purchaser was liable to action by creditors to 
set aside the conveyance, or to having the property executed upon by creditors seeking to satisfy judgments, and that there was uncertainty as to his rights in the realty, 
stated a good cause of action for declaratory relief. Angers v. Sabatinelli (1940) 293 N.W. 173, 235 Wis. 422. Declaratory Judgment lp Key Number 318 


Prayer for declaratory relief in action by holder of mortgage certificates secured by trust deed on village water system that additions to system were subject to trust deed and 
that it was duty of village to include such additions in deed for protection of certificate holder constituted claim of rights under deed authorizing maintenance of action and not 
mere request for construction. Morris v. Ellis (1936) 266 N.W. 921, 221 Wis. 307. Declaratory Judgment lp Key Number 211 


Fact that questions relating to property covered by trust deed on village water system securing mortgage certificates could be determined in action upon trust deed did not 
preclude holder of certificates from securing declaratory adjudication that additions to water system were subject to trust deed. Morris v. Ellis (1936) 266 N.W. 921, 221 Wis. 
307. Declaratory Judgment [aKey Number 211 


23. Taxation 


Deployment of the National Guard in response to governor's emergency declarations related to COVID-19 pandemic provided taxpayer with a legally protected interest, and 
therefore, he had taxpayer standing to seek declaratory judgment the governor exceeded his statutory emergency management powers when he proclaimed states of 
emergency related to COVID-19 after prior state emergency, also for COVID-19, had existed for 60 days and was not extended by legislature. Fabick v. Evers (2021) 956 
N.W.2d 856, 396 Wis.2d 231. Declaratory Judgment |» Key Number 300; States lp Key Number 442 


First justiciability factor, claim of right against one with interest in contesting it, was satisfied, as required for taxpayer to obtain declaratory judgment that the governor 
exceeded his statutory emergency management powers when he proclaimed states of emergency related to COVID-19 after prior state emergency, also for COVID-19, had 
existed for 60 days and was not extended by legislature; matter was not hypothetical, as it was real contest over legal authority being claimed and exercised presently, as a 
taxpayer, plaintiff had a legal interest to contest government actions leading to illegal expenditure of taxpayer funds, and governor was proper party in defending the 
lawfulness of his actions. Fabick v. Evers (2021) 956 N.W.2d 856, 396 Wis.2d 231. Declaratory Judgment Key Number 204 
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6/21/24 72 AGtPWAim for declaratory judgment against town asseBkoiesrofdhdicisib amtuB0Gs Odctidnifereasdectaratomaliudgatentseeiet tpWvastiauts required to allege that 
assessor's method of assessing was wrong or that it violated some statute; taxpayer could not state claim by simply alleging that assessor's methods differed from those used 
by assessor for a different town. Town of Eagle v. Christensen (App. 1995) 529 N.W.2d 245, 191 Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment 
Key Number 319 


Taxpayer stated claims for declaratory judgments against state officials and Department of Revenue (DOR) for violation of uniformity clause by alleging that they adopted, 
without scrutiny, classifications made by assessors for two towns and incorporated them into equalized values and that they used different criteria for determining what 
comparable sales to use in establishing equalized values for each town; taxpayer claimed that similar properties in two communities were valued at different amounts 
resulting in higher taxation in one town and that equalization did not cure inequities but, rather, incorporated them. Town of Eagle v. Christensen (App. 1995) 529 N.W.2d 
245, 191 Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment lp Key Number 319 


Town in which real property allegedly was overassessed had standing to bring action for declaratory judgment that state officials and Department of Revenue (DOR) had 
violated uniformity clause of State Constitution; inequitably equalized values affected town's allocation of state aid and its ability to borrow. Town of Eagle v. Christensen 
(App. 1995) 529 N.W.2d 245, 191 Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment | ‘Key Number 302.1 


Taxpayers were not required to exhaust administrative remedies before seeking declaratory judgment that assessment and equalization methods violated uniformity clause, 
where there were no prescribed administrative remedies to afford them relief from this form of overtaxation. Town of Eagle v. Christensen (App. 1995) 529 N.W.2d 245, 191 
Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment yp Key Number 216 


Though complaint alleged unlawful tax assessment for years 1970 and 1971, court could properly also render declaratory relief adjudging plaintiff nursing home exempt for the 
years 1972 and 1973, since the parties had an opportunity to be heard with respect to what amounted to amendment of the pleadings on the court's own motion to conform to 
the evidence; but judgment could not be rendered with respect to the year 1974 where the trial ended in January, 1974, well before the assessment day for that year. Family 
Hospital Nursing Home, Inc. v. City of Milwaukee (1977) 254 N.W.2d 268, 78 Wis.2d 312. Declaratory Judgment Key Number 385; Pleading |» Key Number 237(5) 


Hospital required under lease agreements to pay or reimburse lessors of leased property for taxes levied on the property had standing by means of action for declaratory 
judgment to challenge taxability of property leased. Madison General Hospital Ass'n v. City of Madison (1976) 237 N.W.2d 750, 71 Wis.2d 259. Declaratory Judgment 
lø Key Number 300 


Where Secretary of the Department of Revenue determined that the provisions of selective retail sales tax were applicable to plaintiffs' coin machine business, the tax appeals 
commission had authority to hold declaratory proceedings arising from the determination by the Secretary. Sawejka v. Morgan (1972) 201 N.W.2d 528, 56 Wis.2d 70. 
Taxation lp Key Number 3694 


Since landowner is liable for mobile home parking fee by virtue of provision imposing lien on his land for payment of the tax, he may seek review of a tax determination by 
declaratory judgment so that appeal provision of tax statute is unnecessary, however, since such provision does no more than provide landowner with a judicial review which 
he and others liable for tax can receive, it is harmless and mere surplusage which does not render statute unconstitutional. Ramme v. City of Madison (1967) 154 N.W.2d 
296, 37 Wis.2d 102. Declaratory Judgment lp Key Number 214; Licenses [aKey Number 7(1) 


Mobile home occupant can institute a declaratory judgment action to determine whether tax imposed under mobile home parking fee statute is unreasonable or arbitrary. 
Ramme v. City of Madison (1967) 154 N.W.2d 296, 37 Wis.2d 102. Declaratory Judgment lp Key Number 127 


Mobile home occupant's right to declaratory judgment as to unreasonableness or arbitrariness of mobile home parking fee affords the same type of review which landowner 
who is liable for tax if it is not paid by occupant receives by provision in statute permitting him to appeal tax determination as excessive so that landowners are not afforded a 
type of review not available to others liable for the tax and there is no denial of equal protection of the laws. Ramme v. City of Madison (1967) 154 N.W.2d 296, 37 Wis.2d 
102. Constitutional Law lp Key Number 3526(4); Licenses lp Key Number 7(2) 


Where it was contended that special assessment was entirely void, taxpayer could challenge assessment proceeding by action for declaratory judgment, without resorting to 
appeal from assessment. S.D. Realty Co. v. City of Milwaukee (1960) 100 N.W.2d 318, 9 Wis.2d 134. Declaratory Judgment [Key Number 216 


Commissioner of taxation, state treasurer, and director of the state budget and accounts were proper party defendants to action for declaratory relief under statute respecting 
distribution of income tax collections, notwithstanding money realized from collection of the tax was state property. City of Milwaukee v. Wegner (1951) 45 N.W.2d 699, 258 
Wis. 285. Declaratory Judgment |g Key Number 303 


Telephone company's complaint against state treasurer, secretary of state, and attorney general alleging that Laws 1935, c. 15, levying and appropriating income and other 
taxes for emergency relief purposes was not lawfully enacted or published due to veto of parts thereof disclosed genuine justiciable controversy entitling plaintiff to maintain 
action for declaratory relief. State ex rel. Wisconsin Telephone Co. v. Henry (1935) 260 N.W. 486, 218 Wis. 302. Declaratory Judgment |g /Key Number 315 


In action for declaratory relief as to whether county treasurer's practice of selling only single tract daily and continuing sale from day to day for delinquent taxes was legal, 
question as to date which several tax certificates should bear and date from which interest should be computed was not subject for declaratory relief. State v. City of 
Milwaukee (1933) 246 N.W. 447, 210 Wis. 336. Declaratory Judgment lp Key Number 216 


24. Annexation 


Complaint alleging that village had adopted an ordinance in annexing certain noncontiguous property owned by it in town, which ordinance was allegedly unconstitutional, 
unlawful and ultra vires, s stated cause of action for declaratory relief. Town of Walworth v. Village of Fontana-on-Geneva Lake (App. 1978) 270 N.W.2d 442, 85 Wis.2d 432. 
Declaratory Judgment |g! Key Number 315 


Where there was a declaratory judgment as to validity or invalidity of certain ordinances adopted by village and by city annexing territory in town, trial court was without power 
to relieve city of its obligations to provide municipal services to persons residing within its boundaries or to finance services in an area which had been judicially determined to 
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belong to village, by ordering stay of execution of judgment res, final disposition of the various annexations Oy jadam and by ordering city and village to continue to 
6/21/2484 LM areas which they had been servicing during BERS LPS GIR R 89894. Uniform declaratory itt ù ta ass) WRAN sco, 8 Wis.2d 631. Appeal 


And Error lp Key Number 458(2); Declaratory Judgment |p Key Number 392.1 
25. Probate 


Case brought by trustee to determine whether appointment of certain person to receive life income from testatrix' shares of family trust was legally effective in view of partial 
release previously executed by testatrix was request for declaration of rights of parties concerned and for delineation of powers and duties of trustee and in effect was a 
request for declaratory judgment. Bischoff v. First Wisconsin Trust Co. (1966) 141 N.W.2d 188, 30 Wis.2d 583. Declaratory Judgment [ø Key Number 252.1 


26-31. Parties 


26. Parties - In general 


Plaintiff would suffer irreparable harm if supervisory writ requested by her were denied in dispute over appropriate appellate venue for intervenors' petitions for leave to appeal 
and for stay pending appeal of temporary injunction that directed Wisconsin Elections Commission (WEC) to withdraw documents that interpreted certain election statutes as 
permitting clerk to “spoil” absentee ballot at elector's request and to cease providing further guidance on subject; at issue was statutorily granted right to choice of venue, and 
it was nearly tautological to observe that losing statutorily granted right was harm. State ex rel. Kormanik v. Brash (2022) 980 N.W.2d 948, 404 Wis.2d 568. Courts 

[Key Number 207.1 


Trade associations lacked statutory or common-law right to pre-release judicial review, even if by declaratory judgment, of decision of state agencies and officials to release, in 
response to public-records request, records listing names of member businesses that had at least two employees test positive for COVID-19 or that had close-case contacts 
that were investigated by contact tracers; public-records statute did not provide for such pre-release judicial review, same statute clearly and unambiguously abrogated any 
common-law right for such review, and Declaratory Judgment Act did not otherwise provide for such review. Wisconsin Manufacturers and Commerce v. Evers (2022) 974 
N.W.2d 753. Declaratory Judgment [aKey Number 204; Records |p Key Number 521 


The Declaratory Judgment Act does not require the joinder as parties, in a declaratory action to determine the validity of a statute or ordinance, of any persons other than the 
public officers charged with the enforcement of the challenged statute or ordinance. Koschkee v. Evers (2018) 913 N.W.2d 878, 382 Wis.2d 666. Declaratory Judgment 
Key Number 294 


Governor was not required to be joined as necessary party under Declaratory Judgment Act in action seeking declaratory judgment that Superintendent of Public Instruction 
and Department of Public Instruction (DPI) were required to comply with REINS Act; although governor had role to play pursuant to REINS Act, every person whose interests 
were affected by statute or ordinance did not need to made party under Declaratory Judgment Act. Koschkee v. Evers (2018) 913 N.W.2d 878, 382 Wis.2d 666. Parties 
Key Number 18; Parties lp Key Number 29 


On appeal from trial court's dismissal of declaratory judgment action, which was brought by members who owned consolidated sites and who sought interpretation of 
homeowners association's annual-assessment bylaw, on basis of failure to join all 1602 members of association, which was non-stock corporation, remand to trial court was 
warranted for purpose of considering option of adding as defendants only a few of the nonconsolidated site owners if they were suitable representatives; trial court had not 
considered option. Ewer v. Lake Arrowhead Ass'n, Inc. (App. 2012) 817 N.W.2d 465, 342 Wis.2d 194. Declaratory Judgment |p Key Number 395 


Declaratory Judgment Act does not require the joinder as parties, in a declaratory action to determine the validity of a statute or ordinance, of any persons other than the 
public officers charged with the enforcement of the challenged statute or ordinance. Helgeland v. Wisconsin Municipalities (2008) 745 N.W.2d 1, 307 Wis.2d 1. Declaratory 
Judgment y» |Key Number 306 


Mother's failure to notify the Attorney General does not create a jurisdictional bar to review of order vacating court-approved stipulation providing grandmother with visitation 
rights, as proceeding was not an action for declaratory judgment. In re Paternity of Roger D.H. (App. 2002) 641 N.W.2d 440, 250 Wis.2d 747. Child Custody |g Key Number 
902 


Plaintiff in underlying action against insured, and any other party to that action who has brought claim against insured, is “interested person” who is statutorily required to be 
made party to insurer's separate declaratory judgment action to determine insured's liability coverage. Fire Ins. Exchange v. Basten (1996) 549 N.W.2d 690, 202 Wis.2d 74. 
Declaratory Judgment Key Number 295 


Declaratory judgment did not lie to effect an involuntary dissolution of subdivision corporation since such a declaration would affect rights of parties not before the court such 
as individual members of the corporation. Rudolph v. Indian Hills Estates, Inc. (1975) 229 N.W.2d 671, 68 Wis.2d 768. Declaratory Judgment Key Number 294 


An action for declaratory relief requires that all interested parties shall be before the court. Rudolph v. Indian Hills Estates, Inc. (1975) 229 N.W.2d 671, 68 Wis.2d 768. 
Declaratory Judgment Key Number 293.1 


Inasmuch as declaration of no coverage of injured son of insured in judgment bound son not only with respect to his claim for medical payments, son had not been originally 
joined as defendant in insurer's action only on that account and should he recover judgment against his father and then bring action against company, judgment would bar his 
action, judgment affected son's interest to that extent and he had standing to appeal. National Farmers Union Property & Cas. Co. v. Maca (1965) 132 N.W.2d 517, 26 
Wis.2d 399. Appeal And Error |p Key Number 151(6) 


Where public officers are engaged in litigation under this section to protect public rights, and proceedings and procedure maintain public interests, private persons are not 
necessary parties, since they do not have any rights to protect, which are not being protected. Town of Blooming Grove v. City of Madison (1957) 81 N.W.2d 713, 275 Wis. 
328. Declaratory Judgment | Key Number 294 


Where, in action by property owner against city for, inter alia, injunction against enforcement of city ordinance which prohibited installation of a driveway without city permit, 
city relied upon state's title to highway right of way, it was not within province of trial court to decide controversy that might exist between property owner and state, inasmuch 
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as the state, though served with process, was not named as a party and presented no issue for determination. Russell Dairy Stores v. City of Chippewa Falls (1956) 74 
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al 


In proceeding against state board of pharmacy by association of registered pharmacists and another for judgment construing regulation and licensing provisions to include 
unauthorized persons employed in physicians' offices, there was a defect in parties defendant precluding proceeding, in view of fact that persons who would be primarily 
affected had not been made parties defendant. Wisconsin Pharmaceutical Ass'n v. Lee (1953) 58 N.W.2d 700, 264 Wis. 325. Declaratory Judgment Key Number 294 


27. Parties - Real party in interest 
Also listed as Real party in interest, parties 


For purposes of declaratory judgment statute, which provided that any person interested under written contract could bring action regarding construction or validity of contract, 
members of homeowners association, which was non-stock corporation, were “interested” in construction of association's bylaw governing annual assessments; each member 
would suffer direct injury if they paid more than bylaws authorized. Ewer v. Lake Arrowhead Ass'n, Inc. (App. 2012) 817 N.W.2d 465, 342 Wis.2d 194. Declaratory Judgment 
lp Key Number 292; Declaratory Judgment lp Key Number 300 


Party seeking declaratory relief must have a legal interest in the controversy, that is to say, a personal stake in the outcome and must be directly affected by the issues in 
controversy; this is measured by whether the claimant has sustained, or will sustain, some pecuniary loss or otherwise will sustain a substantial injury to the claimant's 
interests. Ewer v. Lake Arrowhead Ass'n, Inc. (App. 2012) 817 N.W.2d 465, 342 Wis.2d 194. Declaratory Judgment Key Number 292 


Condominium association was an interested party in suit seeking declaration that the merging of the condominium project with a yacht club at the project was unlawful and, 
therefore, a proper party, even if the association had no property interest in the project, where, prior to the merger, the association possessed all of the power, rights, 
obligations, assets and liabilities articulated in association of unit owners' statute, and thus, if the unit owner's declaratory judgment was successful, the association's rights 
would be restored. Annoye v. Sister Bay Resort Condominium Ass'n, Inc. (App. 2002) 652 N.W.2d 653, 256 Wis.2d 1040. Declaratory Judgment lp Key Number 300 


A legal interest in contesting a claim of right is condition precedent to maintaining action for declaratory relief. City of Janesville v. Rock County (App. 1982) 319 N.W.2d 891, 
107 Wis.2d 187. Declaratory Judgment ly Key Number 1 


Provision of subd. 11 of this section that when declaratory relief is sought, all persons shall be made parties who have or claim any interest which would be affected by the 
declaration, should be reasonably interpreted, keeping in mind the objectives of the act. White House Milk Co. v. Thomson (1957) 81 N.W.2d 725, 275 Wis. 243. Declaratory 
Judgment ‘Key Number 292 


In action by town against city for a declaratory judgment that annexation petition and ordinance of city annexing certain territory in town were insufficient and void, and for an 
injunction restraining city and its officers from enforcing ordinance or assuming jurisdiction over territory sought to be annexed, it was not necessary for the town to join any 
resident of annexed area as a party. Town of Blooming Grove v. City of Madison (1957) 81 N.W.2d 713, 275 Wis. 328. Declaratory Judgment lp Key Number 294; 
Municipal Corporations lp Key Number 33(9) 


Real parties in interest must be made parties before a declaratory judgment can be obtained. Wisconsin Pharmaceutical Ass'n v. Lee (1953) 58 N.W.2d 700, 264 Wis. 325. 
Declaratory Judgment šl _ Key Number 292; Parties lp Key Number 6(1) 


On motion for leave to file petition for writ of prohibition and for declaratory judgment against respondent, as county judge in probate, with regard to proceedings concerning a 
will, prayer for declaratory judgment could not be considered where only parties before supreme court were petitioner, who was decedent's husband, and respondent, as 
county judge in probate, and executors and trustees, who were “interested parties,” were not parties to action. State ex rel. Joyce v. Farr (1940) 295 N.W. 21, 236 Wis. 323. 
Declaratory Judgment lp Key Number 297; Declaratory Judgment lp Key Number 298 


27. Real party in interest, parties 


See Parties - Real party in interest 
28. Parties - Standing 
Also listed as Standing - Parties 


Trade associations, whose members were businesses, did not have taxpayer standing to seek declaration prohibiting Department of Health Services from releasing, in 
response to public-record requests, list of businesses with over 25 employees that had at least two employees test positive for COVID-19 or that had close case contacts that 
were investigated by contact tracers, where associations failed to show that planned release of list was unlawful. Wisconsin Manufacturers and Commerce v. Evers (App. 
2021) 960 N.W.2d 442, 398 Wis: 2d 164, review granted 991 N.W.2d 117, amrmed 977 N.W.2d 374, reconsideration denied 984 N.W.2d 402, 405 Wis.2d 478. Corporations 
and Business Organizations |g. Key Number 3536(4); Declaratory Judgment |ø! Key Number 300 


Medical center and its medical director did not have standing to seek declaratory judgment regarding validity of statute requiring a woman's consent to abortion to be 
voluntary; plaintiffs provided no clear indication that they would conduct themselves in any different manner depending on court's interpretation of voluntary consent language. 
Planned Parenthood of Wisconsin, Inc. v. Schimel (App. 2016) 877 N.W.2d 604, 367 Wis.2d 712. Declaratory Judgment wiKey Number 300 


To have standing, plaintiffs need to demonstrate they actually have a personal stake in the outcome and are directly affected by the issue in controversy. Planned 
Parenthood of Wisconsin, Inc. v. Schimel (App. 2016) 877 N.W.2d 604, 367 Wis.2d 712. Action lp Key Number 13 


Sanitation district that had served area of town that was directly annexed by city pursuant to petition by property owners did not have a legally protected interest, and therefore 
lacked standing to bring declaratory judgment action to challenge the annexation; standing to challenging an annexation was generally limited to property owners residing 
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sf ` Welaratory Judgment 
løaKey Number 300 


Country club's status as a property owner and taxpayer in the municipality did not provide club with standing to challenge municipality's conveyance of land to third party in a 
declaratory action, absent showing of a pecuniary loss or risk of substantial injury to club's interest. Lake Country Racquet & Athletic Club, Inc. v. Village of Hartland (App. 
2002) 655 N.W.2d 189, 259 Wis.2d 107, review denied 657 N.W.2d 708, 259 Wis.2d 103. Declaratory Judgment [Key Number 301 


Owners of land that abutted an area annexed by city did not have standing to bring declaratory judgment action, seeking declaration that both annexation ordinance and city's 
intergovernmental agreement with town from which land was annexed were void, where landowners made no allegation that the annexation would cause them pecuniary loss 
or injury, but instead claimed that the proposed development within the annexed area could affect the value and use of their property, and they made no argument that they 
were third-party beneficiary to intergovernmental agreement. Village of Slinger v. City of Hartford (App. 2002) 650 N.W.2d 81, 256 Wis.2d 859. Declaratory Judgment 

Key Number 300 


Whether party has standing to seek declaratory relief is a question of law which is reviewed de novo. Town of Eagle v. Christensen (App. 1995) 529 N.W.2d 245, 191 Wis.2d 
301, review denied 534 N.W.2d 86. Declaratory Judgment lp iKey Number 368; Declaratory Judgment lp Key Number 393 


Party seeking declaratory relief must have legally protected interest in the controversy or, in other words, personal stake in its outcome. Town of Eagle v. Christensen (App. 
1995) 529 N.W.2d 245, 191 Wis.2d 301, review denied 534 N.W.2d 86. Declaratory Judgment lp Key Number 299.1 


Residents of town had standing to maintain declaratory judgment action to determine whether town board's attempt to repeal town zoning ordinance was effective; lack of 
zoning ordinance affected all town residents. Weber v. Town of Lincoln (App. 1990) 463 N.W.2d 869, 159 Wis.2d 144. Declaratory Judgment ly Key Number 300 


Cities had legally protected interest in stake in controversy between cities and county over adjustment of cities' election subdivisions, and thus had standing to seek 
declaratory relief enjoining county to adopt a supervisory district plan based on county's original tentative plan, because readjustment by the cities of their wards to 
accommodate the county's second tentative plan would have constituted a statutory violation. City of Janesville v. Rock County (App. 1982) 319 N.W.2d 891, 107 Wis.2d 
187. Declaratory Judgment Key Number 302.1 


For facts to constitute cause of action for declaratory judgment, it is not necessary that the plaintiff show by those facts that it is entitled to prevail and to secure the relief 
asked for; question is whether plaintiff is entitled to the declaration of rights at all and if he states the existence of a controversy which should be settled he states a cause of 
action for declaratory judgment even though he is on the wrong side of the controversy and the declaration he seeks is not one that will be granted after trial on the merits. 
Bence v. City of Milwaukee (1978) 267 N.W.2d 25, 84 Wis.2d 224. Declaratory Judgment |» Key Number 312.1 


To have “standing” to seek relief by declaratory judgment, a party must be directly affected by the issues in controversy. Ramme v. City of Madison (1967) 154 N.W.2d 296, 
37 Wis.2d 102. Declaratory Judgment lp Key Number 292 


Both high school district and taxpayer had standing to maintain cross-complaints for declaratory judgment that consolidation of town into city was invalid. Village of Brown 
Deer v. City of Milwaukee (1956) 79 N.W.2d 340, 274 Wis. 50. Declaratory Judgment |p Key Number 300; Declaratory Judgment [aKey Number 302.1; Municipal 
Corporations Key Number 33(9) 


Tenant of federal aided housing project had right to litigate constitutionality of administrative regulation and of Gwinn Amendment which required certification of 
nonmembership in subversive organizations as condition of privilege to remain as tenants, notwithstanding such housing was privilege and not right and that tenants could 
have been removed without grounds other than expiration of tenancy, and tenants' complaint praying for judgment of unconstitutionality accordingly stated justiciable 
controversy. Lawson v. Housing Authority of City of Milwaukee (1955) 70 N.W.2d 605, 270 Wis. 269, certiorari denied 76 S.Ct. 135, 350 U.S. 882, 100 L.Ed. 778. 
Declaratory Judgment lp Key Number 209 


One conveying realty to her daughter and daughter's husband in consideration of grantees' agreement, secured by mortgage, to make certain payments to plaintiff and 
provide for her care and maintenance, and signing as accommodation maker grantees' subsequent note and mortgage on realty to a building and loan association, was not 
entitled to a declaratory judgment that grantees owed duty to make payments to association under mortgage, in absence of allegation in complaint that a decision was 
necessary to guide plaintiff or that she would be guided thereby, as any opinion of court would be advisory only and probably of no avail. Voight v. Walters (1952) 55 N.W.2d 
399, 262 Wis. 356. Declaratory Judgment [aKey Number 318 


Where plaintiff was not a farmer and owned no farm, he was not entitled to a declaratory judgment as to validity of ordinance of city of Madison stating that the health 
department should not be obligated to inspect and issue permits to farms supplying raw milk for sale in city if said farms were located beyond 25 miles from capitol square. 
Dean Milk Co. v. City of Madison (1950) 43 N.W.2d 480, 257 Wis. 308, vacated 71 S.Ct. 295, 340 U.S. 349, 95 L.Ed. 329. Declaratory Judgment lp Key Number 292 


Complaint seeking declaratory judgment requiring employer to arbitrate pursuant to collective bargaining agreement a grievance growing out of refusal to reemploy plaintiff 
after a leave of absence was not invalid for failure to allege that plaintiff had complied with conditions set out in bargaining agreement for obtaining a leave of absence and 
extensions thereof, such matters being for arbitrator. Local 1111 of United Elec., Radio & Mach. Workers Etc. v. Allen-Bradley Co. (1949) 39 N.W.2d 740, 255 Wis. 613. 
Declaratory Judgment lp Key Number 316 


The state had sufficient interest to maintain action for a declaratory judgment determining the rights of parties to certain lands needed by state for use as state highway to 
which the defendants claimed title. State v. Jewell (1947) 26 N.W.2d 825, 250 Wis. 165, mandate vacated on other grounds 28 N.W.2d 314, 250 Wis. 165. Declaratory 
Judgment @|Key Number 303 


28. Standing - Parties 
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29. Class actions, parties 
Also listed as Parties - Class actions 
Former employee, whose personally identifiable information was stolen when cybercriminals unlawfully accessed employer's human-resources systems, failed to allege that 
declaratory judgment would remedy future harms from data breach and identity theft, and thus failed to state class-action claim for declaratory judgment appointing third-party 


ombudsman to conduct, test, and audit employer's data procedures and to oversee training and education for employees on data issues and privacy practices. Reetz v. 
Advocate Aurora Health, Inc. (Wis.App. 2022) 983 N.W.2d 669, 405 Wis.2d 298. Declaratory Judgment lp Key Number 99; Declaratory Judgment lp Key Number 305 


Uniform declaratory judgments act [W.S.A. 806.04(11) ] does not require joinder of all interested parties when one party is acting in representative capacity on behalf of all 
persons having interest in upholding validity of statute or ordinance under attack. North Side Bank v. Gentile (1986) 385 N.W.2d 133, 129 Wis.2d 208. Declaratory Judgment 
le /Key Number 294 


Although plaintiffs prayer for relief suggested that it sought ruling which would protect others as well as itself, where it was not alleged that action was brought on behalf of 
numerous class and plaintiff showed that its own interests were affected, it was not necessary that others be made parties in order to proceed with action. Barry Laboratories, 
Inc. v. Wisconsin State Bd. of Pharmacy (1965) 132 N.W.2d 833, 26 Wis.2d 505. Declaratory Judgment le Key Number 294 


Complaint for a declaration of proper construction of deed restrictions in a subdivision, containing allegations that there were 728 persons who had ownership interest in the 
subdivision, and that it would be impracticable to bring them all before the court, and that plaintiff was suing the named defendants as representatives of all owners of lots in 
the subdivision, was sufficient to state a cause of action for declaratory relief, and would not be deemed defective on theory there was a defect of parties defendant. Lozoff v. 
Kaisershot (1960) 105 N.W.2d 783, 11 Wis.2d 485. Declaratory Judgment |»! Key Number 305; Declaratory Judgment |g! Key Number 318; Parties lp Key Number 35.61 


If, in a declaratory judgment action, a court was fully satisfied that all parties with substantial interests were before it, and the interests of other parties were nominal or so 
slight as virtually to eliminate any hazard that new litigation would occur, the court might properly make a declaratory judgment binding only on the parties before it, rather than 
treating the action as one for declaratory judgment binding all members of a class represented by some of its members. Lozoff v. Kaisershot (1960) 105 N.W.2d 783, 11 
Wis.2d 485. Declaratory Judgment |» Key Number 385 


29. Parties - Class actions 
See Class actions, parties 
30. Parties - Termination of controversy 
Also listed as Termination of controversy, parties 


The purpose of requiring that all interested persons be made parties or that their interests be suitably represented in an action for declaratory relief is to make it certain that 
the declaration will terminate the controversy, that the court will not find that it has resolved a question for some of the interested persons, only to have it relitigated by others 
who were not bound by the first declaration. Lozoff v. Kaisershot (1960) 105 N.W.2d 783, 11 Wis.2d 485. Declaratory Judgment È Key Number 293.1; Parties 

[Key Number 29 


30. Termination of controversy, parties 


See Parties - Termination of controversy 
31. Constitutionality of statutes and ordinances - Parties 
Also listed as Parties - Constitutionality of statutes and ordinances 


This section does not require that, where declaratory judgment as to validity of statute or ordinance is sought, every person whose interests are affected must be made a 
party. Barry Laboratories, Inc. v. Wisconsin State Bd. of Pharmacy (1965) 132 N.W.2d 833, 26 Wis.2d 505; Town of Blooming Grove v. City of Madison (1957) 81 N.W.2d 
713, 275 Wis. 328. 


Provision of this section that when declaratory relief is sought, all persons shall be made parties who have or claim any interest which would be affected by the declaration, 
does not require joinder as parties in a declaratory action to determine validity of a statute or ordinance, of any persons other than public officers charged with enforcement of 
challenged statute or ordinance. White House Milk Co. v. Thomson (1957) 81 N.W.2d 725, 275 Wis. 243. Declaratory Judgment „Key Number 294 


31. Parties - Constitutionality of statutes and ordinances 


See Constitutionality of statutes and ordinances - Parties 
32. Elements of justiciability 


Declaratory relief may be obtained when: (1) there is a justiciable controversy, that is to say, a controversy in which a claim of right is asserted against one who has an interest 
in contesting it; (2) the controversy is between persons whose interests are adverse; (3) the party seeking declaratory relief has a legal interest in the controversy, that is to 
say, a legally protectable interest; and (4) the issue involved in the controversy is ripe for judicial determination. In re Estate of Laubenheimer (2013) 833 N.W.2d 735, 350 
Wis.2d 182. Declaratory Judgment lp Key Number 61; Declaratory Judgment Key Number 62; Declaratory Judgment [aKey Number 292 
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a claim of right is asserted against one who has an interest in contesting it; controversy must be between persons whose interests are adverse; party seeking declaratory 
relief must have a legal interest in the controversy, that is, a legally protectible interest; and issue involved in the controversy must be ripe for judicial determination. Sipl v. 
Sentry Indem. Co. (App. 1988) 431 N.W.2d 685, 146 Wis.2d 459, review denied 436 N.W.2d 30, 147 Wis.2d 890. Declaratory Judgment | Key Number 62 


For declaratory relief to be obtained, there must exist a “justiciable” controversy, that is to say: (1) a controversy in which a claim of right is asserted against one who has an 
interest in contesting it; (2) the controversy must be between persons whose interests are adverse; (3) the party seeking declaratory relief must have a legal interest in the 
controversy, i.e., a legally protectible interest; and (4) the issue must be ripe for judicial determination. Loy v. Bunderson (1982) 320 N.W.2d 175, 107 Wis.2d 400. 
Declaratory Judgment lp Key Number 62 


Conditions for entry of declaratory judgment are that justiciable controversy exist, that controversy be between persons whose interests are adverse, that party seeking 
declaratory relief have legal interest in controversy and that issue be ripe for judicial determination. Loy v. Bunderson (App. 1981) 304 N.W.2d 140, 101 Wis.2d 215, reversed 
on other grounds 320 N.W.2d 175, 107 Wis.2d 400. Declaratory Judgment lp Key Number 61; Declaratory Judgment |» Key Number 292 


Two criteria for declaratory relief are that the controversy be between persons who are adverse and that the party seeking declaratory relief have legally a protected interest in 
the controversy. Gottlieb v. City of Milwaukee (App. 1979) 279 N.W.2d 479, 90 Wis.2d 86. Declaratory Judgment lp Key Number 1 


A controversy is not a proper subject for declaratory relief unless it involves a claim of right on part of plaintiff which is asserted against one who has an interest in conducting 
it, is between two persons whose interests are adverse, involves a legally protectible interest in person seeking declaratory relief, and is ripe for judicial determination. Lister 
v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Declaratory Judgment F3 Key Number 4 


The four conditions precedent which must be met by party bringing declaratory judgment action are: (1) justiciable controversy, a controversy in which a claim of right is 
asserted against one who has an interest in contesting it; (2) adverse interests; (3) legal interest, i.e., a legally protectible interest; and (4) ripeness for determination. 
Rudolph v. Indian Hills Estates, Inc. (1975) 229 N.W.2d 671, 68 Wis.2d 768. Declaratory Judgment |p Key Number 61 


Complaint for declaratory judgment must state a justiciable controversy ripe for judicial determination between persons whose interests are adverse and involving a legally 
protectible interest in the plaintiff. State v. Wisconsin Employment Relations Commission (1974) 223 N.W.2d 543, 65 Wis.2d 624, opinion corrected 319 N.W.2d 927, 65 
Wis.2d 624. Declaratory Judgment | „Key Number 64 


A “justiciable controversy,” is a controversy in which claim of right is asserted against one who has interest in contesting it. Pension Management, Inc. v. DuRose (1973) 205 
N.W.2d 553, 58 Wis.2d 122. Declaratory Judgment [aKey Number 62 


Before one may ask for declaratory judgment a justiciable controversy must exist between persons whose interests are adverse, the party seeking declaratory relief must 
have a legal interest in the controversy, and the issues involved in the controversy must be ripe for judicial determination. F. Rosenberg Elevator Co. v. Goll (1963) 118 
N.W.2d 858, 18 Wis.2d 355. Declaratory Judgment la Key Number 61; Declaratory Judgment lp Key Number 63; Declaratory Judgment lp Key Number 292 


In proceeding against state board of pharmacy by association of registered pharmacists and another for judgment construing registration and licensing provisions to include 
unauthorized persons employed in physicians' offices, no justiciable controversy existed, in view of fact that there was no allegation that prosecution for violation of said 
sections could not be instituted, controversy was not between persons whose interests were adverse and association did not have legally protected interest. Wisconsin 
Pharmaceutical Ass'n v. Lee (1953) 58 N.W.2d 700, 264 Wis. 325. Declaratory Judgment [aKey Number 124.1; Declaratory Judgment lp Key Number 292; Health 
[Key Number 198 


To obtain declaratory judgment, “justiciable controversy” must exist between persons whose interests are adverse, plaintiff must have legally protectible interest in controversy, 
and issue involved must be ripe for judicial determination. State ex rel. La Follette v. Dammann (1936) 264 N.W. 627, 220 Wis. 17. Declaratory Judgment lp Key Number 62 


33. Actual controversy 


Also listed as Justiciable controversy 


Courts will not, under declaratory judgment statute, act in a mere advisory capacity, take cognizance of questions that may never arise, or permit resort to statute until an 
actual controversy has arisen under an existing state of facts. Sova v. Ries (1937) 276 N.W. 111, 226 Wis. 53; Village of Sun Prairie v. Wisconsin Power & Light Co. (1934) 
251 N.W. 605, 213 Wis. 277. 


Controversy is “justiciable controversy,” as required for declaratory judgment, when four conditions are met: (1) controversy in which claim of right is asserted against one who 
has interest in contesting it; (2) controversy must be between persons whose interests are adverse; (3) party seeking declaratory relief must have legal interest in controversy, 
that is to say, legally protectable interest; and (4) issue involved in controversy must be ripe for judicial determination. Halter v. Wisconsin Interscholastic Athletic Association 
(Wis.App. 2024) 2024 WL 828120. Declaratory Judgment lp Key Number 62; Declaratory Judgment lp Key Number 64 


In a declaratory judgment action, “nonjusticiability” refers to the inappropriateness of the subject matter for judicial consideration. Voters with Facts v. City of Eau Claire (App. 
2017) 899 N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Declaratory Judgment 
[Key Number 61 


Political question considerations are appropriately viewed as going to the “existence of a justiciable controversy,” the first element necessary for a valid declaratory judgment 
claim. Voters with Facts v. City of Eau Claire (App. 2017) 899 N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 
N.W.2d 131, 382 Wis.2d 1. Municipal Corporations Key Number 953 


A plaintiff seeking declaratory relief must satisfy four conditions to have a viable claim: (1) the existence of a justiciable controversy, meaning one in which a claim of right is 
asserted against one who has an interest in contesting it, (2) the controversy must be between parties whose interests are adverse to one another, (3) the party seeking 
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declaratory relief must have a legally protectable interest in the controversy, and 306 issue involved must be ripe for judicial determination. Voters with Facts v. City of Eau 
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Declaratory Judgment lp Key Number 62 


A matter is justiciable, and thus appropriate for declaratory judgment, if the following four factors are satisfied: (1) the matter is a controversy in which a claim of right is 
asserted against one who has an interest in contesting it; (2) the controversy is between persons whose interests are adverse; (3) the party seeking declaratory relief has a 
legal interest in the controversy, that is to say a legally protectible interest; and (4) the issue involved in the controversy is ripe for judicial determination. Planned Parenthood 
of Wisconsin, Inc. v. Schimel (App. 2016) 877 N.W.2d 604, 367 Wis.2d 712. Declaratory Judgment lp Key Number 62; Declaratory Judgment lp Key Number 64 


A declaratory judgment is fitting when a controversy is justiciable. Planned Parenthood of Wisconsin, Inc. v. Schimel (App. 2016) 877 N.W.2d 604, 367 Wis.2d 712. 
Declaratory Judgment Key Number 61 


Property owner's declaratory judgment action, which challenged section of town's land division and planning code governing transfer-of-development-rights program, was not 
rendered moot by amendment of section during pendency of action; property owner sought to challenge section as it existed at time when action was commenced, and 
application of that section to property owner was not contingent or uncertain. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory 
Judgment [aKey Number 129 


To obtain a declaratory judgment, the facts must be sufficiently developed to allow a conclusive adjudication. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 
Wis.2d 365. Declaratory Judgment [A Key Number 65 


Plaintiff seeking declaratory judgment need not actually suffer an injury before availing himself of the Uniform Declaratory Judgments Act. Olson v. Town of Cottage Grove 
(2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment Key Number 67; Declaratory Judgment ly Key Number 299.1 


Ripeness, as a component of justiciability, is a threshold jurisdictional question in a declaratory judgment action. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 
Wis.2d 365. Declaratory Judgment |g Key Number 62 


Before one may seek declaratory relief pursuant to the Uniform Declaratory Judgments Act, he must demonstrate that his cause of action is properly before the court, namely, 
that it is justiciable. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment |» Key Number 61 


Court must be presented with a justiciable controversy before it may exercise its jurisdiction over a claim for declaratory judgment. Olson v. Town of Cottage Grove (2008) 
749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment Key Number 61 


In declaratory-judgment action that was brought by subdividers and town against city, which denied preliminary plat approval for subdivision that was within city's 
extraterritorial jurisdiction, issue whether city ordinance imposing minimum lot size of 20 acres on residential parcels not served by public sanitary sewer system violated 
statute granting specific authority to town or municipality within which subdivision lies to choose to require that subdivider make and install any public improvements as further 
condition of plat approval was not rendered moot by city's decision to repeal ordinance and to replace it with provision that required minimum lot size in extraterritorial plat 
jurisdiction to be 35 acres, with no public sewage requirement; city reinstated original ordinance. Town of Delton v. Liston (App. 2007) 731 N.W.2d 308, 301 Wis.2d 720. 
Declaratory Judgment lp Key Number 129 


To maintain a declaratory judgment action under Uniform Declaratory Judgments Act, a justiciable controversy must exist, that is: (1) a controversy in which a claim of right is 
asserted against one who has an interest in contesting it, (2) the controversy must be between persons whose interests are adverse, (3) the party seeking declaratory relief 
must have a legal interest in the controversy--that is to say, a legally protectible interest, and (4) the issue involved in the controversy must be ripe for judicial determination. 
Village of Slinger v. City of Hartford (App. 2002) 650 N.W.2d 81, 256 Wis.2d 859. Declaratory Judgment lp Key Number 62 


Controversy between cable television customers and cable provider over whether late-payment fees constituted unlawful liquidated damages was “ripe” for purposes of 
determining whether controversy was “justiciable” under Uniform Declaratory Judgment Act; though fees might never be imposed on customers who brought action because 
customers controlled whether they would be late in paying their monthly bills, imposition of fees was an imminent and practical certainty, customers alleged and provider did 
not dispute that 10 to 15 percent of all customers on average paid the late fee each month, issue was not hypothetical, abstract or remote but real, precise and immediate, 
and circuit court had the means to obtain whatever facts were necessary to determine conclusively whether late fee was lawful. Putnam v. Time Warner Cable of 
Southeastern Wisconsin, Ltd. Partnership (2002) 649 N.W.2d 626, 255 Wis.2d 447. Declaratory Judgment lp Key Number 143.1 


Declaratory relief from standing circuit court order requiring county public defender's office to provide representation for all respondents in civil commitment proceedings 
regardless of financial eligibility was appropriate, as justiciable controversy existed between circuit court and county public defender's office, under Loy test. State ex rel. 
Chiarkas v. Skow (1991) 465 N.W.2d 625, 160 Wis.2d 123. Declaratory Judgment Key Number 114 


Justiciable controversy existed so as to allow trial court to enjoin county to adopt supervisory district plan based on county's original tentative plan, even though county clerk's 
letter to cities merely asked cities to create new wards to accommodate a new plan, because undisputed facts gave rise to reasonable inference that county board had 
attempted to require cities to redraw their wards, and because county's conduct showed that it claimed right to require cities to adjust their wards a second time. City of 
Janesville v. Rock County (App. 1982) 319 N.W.2d 891, 107 Wis.2d 187. Counties lp Key Number 18 


Judicial controversy requires existence of present and fixed rights in contrast to hypothetical or future rights. Klaus v. Vander Heyden (1982) 316 N.W.2d 664, 106 Wis.2d 
353. Action |p Key Number 6 


For purpose of determining whether plaintiff has met the condition precedent to maintaining a declaratory judgment action that a justiciable controversy exist, the merits of the 
cause of action do not determine its “justiciability.” Tooley v. O'Connell (1977) 253 N.W.2d 335, 77 Wis.2d 422. Declaratory Judgment [aKey Number 62 


Regardless of the merits of their constitutional claims, a “justiciable controversy” was presented by complaint which alleged that St.1975, §§ 119.46 to 119.49 authorizing the 
assessment, levy, collection and distribution of property taxes for the financing of city public schools violated the Wisconsin constitutional guarantee of the right to equal 
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educational opportunity, Art. 10, by producing an impermissible disparity in the quality of education and violated the uniformity clause of Art. 8, § 1 of the Wisconsin 

6/211 24, FAREM by taxing property owners at different rates roNptess rb Resisinngas? Reta lor ReCluAtcIMd@Me ats Aneb NENA rotection, Art. 1, § 1, in that 
property owners were being discriminatorily taxed and burdened with the financial support of the school system while nonproperty owners were free from such burdens. 
Tooley v. O'Connell (1977) 253 N.W.2d 335, 77 Wis.2d 422. Constitutional Law lp Key Number 979 


Mere difference of opinion does not itself constitute a justiciable controversy sufficient to allow a declaratory judgment action. Hancock v. Regents of University of Wisconsin 
(1973) 213 N.W.2d 45, 61 Wis.2d 484. Declaratory Judgment lp Key Number 62 


A demurrer to complaint seeking declaratory relief to determine rights of parties under notes, mortgages and agreements was properly sustained where a declaration of rights 
would not have terminated the controversy in view of pending mortgage foreclosure proceedings. American Medical Services, Inc. v. Mutual Federal Sav. & Loan Ass'n 
(1971) 188 N.W.2d 529, 52 Wis.2d 198. Declaratory Judgment Key Number 325 


Where city brought action against county for a declaratory judgment to determine right of sheriff to demand and obtain services of members of city police department for use in 
keeping the peace at strike outside of city limits, but action was begun after end of strike, and motion for summary judgment in accordance with prayer was not filed until 
twelve months after sheriff made his demand and hearing was not had until several months after sheriff's term of office had terminated, no justiciable controversy existed, and 
city was not entitled to a judicial determination. City of Milwaukee v. Milwaukee County (1950) 42 N.W.2d 276, 256 Wis. 580. Declaratory Judgment Key Number 209 


Governor was not entitled to declaratory judgment as to Governor's power to make ad interim appointments to allegedly vacant statutory offices, although defendant secretary 
of state denied such power, since difference of opinion does not make “justiciable controversy,” Governor was not prevented from exercising whatever appointive power he 
possessed, there were no gubernatorial appointees who could presently assert legally protectible interest, and judgment would not terminate uncertainty or controversy. 

State ex rel. La Follette v. Dammann (1936) 264 N.W. 627, 220 Wis. 17. Declaratory Judgment lp Key Number 62; Declaratory Judgment lp Key Number 204 


Supreme court will not entertain action for declaratory relief, in absence of genuine controversy. State ex rel. Ekern v. Dammann (1934) 254 N.W. 759, 215 Wis. 394. Action 
Key Number 6; Declaratory Judgment lø Key Number 61 


Ordinarily courts act only to determine actual existing controversies, and not to announce abstract principles of law. State v. Kohler (1930) 232 N.W. 842, 202 Wis. 352. 
Action aKey Number 6 


33. Justiciable controversy 
See Actual controversy 


33.5. Standing 


Taxpayers failed to sufficiently allege that city failed to follow statutory requirements when approving creation and amendment of tax increment districts (TID) to allow tax 
increment financing (TIF) for redevelopment, as required to establish standing to assert declaratory judgment claim against city; while taxpayers alleged that city was incorrect 
in finding blight to support the creation of TID, statutory language merely imposed procedural hurdles to TIF use, which included approval of a TID by a democratically- 
accountable body who asserts the requisite findings. Voters with Facts v. City of Eau Claire (App. 2017) 899 N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 
378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Municipal Corporations |p Key Number 993(1) 


A party's standing to bring a declaratory judgment action is generally analyzed under declaratory judgment requirement that a party seeking relief have a legally protectable 
interest in the controversy. Voters with Facts v. City of Eau Claire (App. 2017) 899 N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed 
on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Declaratory Judgment lp Key Number 62 


34. Ripeness 


Taxpayers failed to sufficiently allege an imminent and practically certain future injury, as required to establish ripeness of their declaratory judgment action against city, arising 
out of its establishment of a tax increment district (TID); while ripeness required in a declaratory judgment action was different than in other types of actions, taxpayers’ claim 
that developer might have received funds for demolition of historic buildings in violation of statute was remote, contingent, and uncertain. Voters with Facts v. City of Eau 
Claire (App. 2017) 899 N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. 

Declaratory Judgment lp Key Number 43 


In a declaratory judgment action, “ripeness” merely requires that the facts be sufficiently developed to allow a conclusive adjudication. Voters with Facts v. City of Eau Claire 
(App. 2017) 899 N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Declaratory 


Judgment lp Key Number 62 


As a facial challenge to town's land division and planning code governing transfer-of-development-rights program concerning alleged taking of property without just 

compensation and alleged violation of substantive and procedural due process rights under state and federal constitutions, property owner's declaratory judgment action was 

ripe because it challenged very enactment of ordinance and its application to all town landowners. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. 
Declaratory Judgment lp Key Number 129 


As an as-applied challenge to town's land division and planning code governing transfer-of-development-rights program concerning alleged taking of property without just 
compensation and alleged violation of substantive and procedural due process rights under state and federal constitutions, property owner's declaratory judgment action was 
ripe, in part, because government entity charged with implementing ordinance had reached final decision regarding application of ordinance to property at issue. Olson v. 
Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment ly Key Number 129 


Property owner's declaratory judgment action that challenged section of town's land division and planning code governing transfer-of-development-rights program was ripe 
and thus justiciable, although property owner had not been granted final rezoning of property; property owner, who possessed conditional rezoning approval from county, was 
subject to compliance with section when he filed suit, and ultimate zoning change would only occur after property owner complied with section. Olson v. Town of Cottage 
Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment lp Key Number 129 
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Declaratory Judgment Key Number 393 


Customers’ claim, which sought declaratory relief based on their anticipated failure to pay the cable bills on time and cable television provider's imposition of a late fee that 
was allegedly not reasonably related to provider's actual costs was not ripe for judicial determination. Putnam v. Time Warner Cable of Southeastern Wisconsin, Ltd. 
Partnership (App. 2001) 633 N.W.2d 254, 247 Wis.2d 41, review granted 635 N.W.2d 781, 247 Wis.2d 1031, affirmed in part, reversed in part 649 N.W.2d 626, 255 Wis.2d 
447. Declaratory Judgment Key Number 143.1 


Although the Uniform Declaratory Judgments Act allows a court to take jurisdiction at a point earlier in time than it would do under ordinary remedial rules and procedures and, 
as such, provides a remedy which is primarily anticipatory or preventive in nature; courts will not declare rights until they have become fixed under an established state of 
facts, and will not determine future rights in anticipation of an event that may never happen. Putnam v. Time Warner Cable of Southeastern Wisconsin, Ltd. Partnership (App. 
2001) 633 N.W.2d 254, 247 Wis.2d 41, review granted 635 N.W.2d 781, 247 Wis.2d 1031, affirmed in part, reversed in part 649 N.W.2d 626, 255 Wis.2d 447. Declaratory 


n 


Judgment aKey Number 62; Declaratory Judgment a Key Number 68 


Declaratory judgment is unavailable unless the issue is ripe for judicial determination. City of Janesville v. Rock County (App. 1982) 319 N.W.2d 891, 107 Wis.2d 187. 
Declaratory Judgment lp Key Number 67 


In absence of any possible judicial entanglement in administrative or legislative policy decision and where challenged tax had already been levied and collected and 
constitutional violation, if any, had already occurred and no future events were necessary to enlarge on the circumstances presenting the controversy, questions presented by 
complaint for judgment declaring statutory plan for financing city public schools violated city taxpayers’ rights under Art. 1, §§ 1, 9, and 17, Art. 8, § 1, Art. 10, §§ 2, 3, 4, and 
5 of the constitution met the condition precedent for maintenance of a declaratory judgment action that the controversy be ripe for determination. Tooley v. O'Connell (1977) 
253 N.W.2d 335, 77 Wis.2d 422. Declaratory Judgment [aKey Number 127 


Basic rationale of “ripeness” doctrine for declaratory judgments is to prevent courts, through avoidance of premature adjudication, from entangling themselves in abstract 
disagreements over administrative or legislative policies. Lister v. Board of Regents of University Wisconsin System (1976) 240 N.W.2d 610, 72 Wis.2d 282. Declaratory 
Judgment æa Key Number 67 


The “ripeness” requirement does not demand that one act on his own view of his rights and perhaps irretrievably shatter the status quo; however, if another act can be taken 
to remove contingencies and doubt, it should be taken to make the action proper. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory 
Judgment ‘Key Number 67 


Factual circumstances determine whether the “ripeness” requirement is satisfied. State ex rel. Lynch v. Conta (1976) 239 N.W.2d 313, 71 Wis.2d 662. Declaratory 
Judgment aKey Number 67 


35-37. Pleadings 


35. Pleadings - In general 


Servient tenement owner was not required to allege a breach by dominant tenement owner of its obligations under the construction provision of easement agreements in 
order to seek a declaration of those obligations. Mnuk v. Harmony Homes, Inc. (App. 2010) 790 N.W.2d 514, 329 Wis.2d 182. Declaratory Judgment lp Key Number 185 


Complaint alleging a collective bargaining agreement providing for arbitration of grievances, existence of a grievance thereunder and employer's refusal to arbitrate stated a 
cause of action against employer for judgment declaring bargaining agreement to be in force and requiring employer to submit to arbitration, regardless of whether complaint 
disclosed any right to equitable relief. Local 1111 of United Elec., Radio & Mach. Workers Etc. v. Allen-Bradley Co. (1949) 39 N.W.2d 740, 255 Wis. 613. Declaratory 
Judgment lp Key Number 316 


36. Constitutionality of statutes and ordinances - Pleadings 
Also listed as Pleadings - Constitutionality of statutes and ordinances 


Fact that complaint for declaratory judgment contained legal conclusions that plaintiffs' constitutional rights were violated by statutory plan for financing city public schools did 
not render complaint defective. Tooley v. O'Connell (1977) 253 N.W.2d 335, 77 Wis.2d 422. Pleading wiikey Number 8(6) 


Where, in proceeding for judgment declaring a legislative reapportionment act unconstitutional, the only facts pleaded related to effect of act upon a certain county, supreme 
court would only consider the validity of that portion of the act concerning such county. State ex rel. Smith v. Zimmerman (1954) 63 N.W.2d 52, 266 Wis. 307. Declaratory 
Judgment ‘Key Number 329 


Complaint in action by department of agriculture and markets which alleged that actions were pending in federal district court challenging constitutionality of statutes requiring 
licenses from truckers, hawkers, or peddlers was not invalid on ground that prayer for relief failed to meet issues raised in federal court actions, where, liberally construed, 
complaint was sustainable as one which sought declaratory judgment determining whether questioned statutes were constitutional. Department of Agriculture and Markets of 
Wis. v. Laux (1936) 270 N.W. 548, 223 Wis. 287. Declaratory Judgment lp Key Number 321 


36. Pleadings - Constitutionality of statutes and ordinances 
See Constitutionality of statutes and ordinances - Pleadings 


37. Pleadings - Prisoners’ actions 
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Inmate was required to serve joint committee for review of administrative rules within 60 days after filing declaratory judgment action challenging validity of prison rules in 
order for circuit court to exercise subject matter jurisdiction over action. Richards v. Young (1989) 441 N.W.2d 742, 150 Wis.2d 549. Declaratory Judgment Key Number 
256 


Letter from prison inmate to county judge was sufficient to state cause of action for declaratory relief to challenge validity of prison regulations pertaining to access to the 
courts. State ex rel. Terry v. Traeger (1973) 211 N.W.2d 4, 60 Wis.2d 490. Declaratory Judgment |g Key Number 319 


County court was not required to deny jurisdiction of prisoner's action for declaratory relief to challenge validity of prison regulation on the basis of lack of verification; only the 
prisoner's failure or refusal to amend his pleading by verification, if demanded by the respondent, would prove fatal to his cause of action. State ex rel. Terry v. Traeger 
(1973) 211 N.W.2d 4, 60 Wis.2d 490. Declaratory Judgment le Key Number 273 


37. Prisoners’ actions, pleadings 
See Pleadings - Prisoners’ actions 


38. Jurisdiction, generally 


Any jurisdictional defect caused by plaintiffs’ failure to comply with the notification requirement for declaratory judgment action during the circuit court proceedings was cured 
by virtue of the subsequent invitation to the attorney general to participate in the court of appeals’ proceedings. Castellani v. Bailey (1998) 578 N.W.2d 166, 218 Wis.2d 245, 
117 A.L.R.5th 643. Declaratory Judgment [aKey Number 256 


Circuit courts and Employment Relations Commission are empowered to interpret Municipal Employment Relations Act (MERA) by way of declaratory relief. Madison 
Teachers, Inc. v. Madison Metropolitan School Dist. (App. 1995) 541 N.W.2d 786, 197 Wis.2d 731. Declaratory Judgment ly Key Number 207.1; Labor And Employment 
[Key Number 1670 


Generally, a court's jurisdiction over a declaratory judgment action is determined as of the time a suit is filed, and matters occurring after such time are not considered. J.F. 
Ahern Co. v. Wisconsin State Bldg. Com'n (App. 1983) 336 N.W.2d 679, 114 Wis.2d 69, review denied 340 N.W.2d 201, 114 Wis.2d 601. Declaratory Judgment 
lp Key Number 271 


No court takes jurisdiction, under this section of subject matter of which it would not have jurisdiction in remedial action, but the act merely authorizes court to take jurisdiction 
at point earlier in time than court would under ordinary remedial rules and procedure. Borden Co. v. McDowell (1959) 99 N.W.2d 146, 8 Wis.2d 246. Declaratory Judgment 
ly /Key Number 272 


Under this section authorizing further relief based on a declaratory judgment upon petition whenever necessary, court, after granting declaratory relief, has jurisdiction to make 
such further order as may be necessary to effectuate judgment, though this section does not authorize retention of jurisdiction after entry of declaratory judgment. Belanger v. 
Local Division No. 1128, Amalgamated Ass'n of St. Elec. Ry. & Motor Coach Emp. of America (1949) 40 N.W.2d 504, 256 Wis. 274. Declaratory Judgment lp Key Number 
391 


Generally, jurisdiction of a declaratory judgment action will not be entertained if there is pending, at time of commencement of declaratory action, another action or proceeding 
to which same persons are parties, in which are involved and may be adjudicated same identical issues that are involved in declaratory action. Cheese Makers Mut. Cas. Co. 
v. Duel (1943) 10 N.W.2d 125, 243 Wis. 406. Declaratory Judgment lp Key Number 45 


Supreme court had original jurisdiction of action under this section, notwithstanding Const. Art. 7, § 3, restricting supreme court to appellate jurisdiction except in cases 
otherwise provided by Constitution, since this section does not enlarge supreme court's jurisdiction, but merely authorizes supreme court to take jurisdiction at earlier point 
than ordinarily. In re State ex rel. Atty. Gen. (1936) 264 N.W. 633, 220 Wis. 25. Courts |p Key Number 206(19) 


This section does not empower court to give directions. State v. City of Milwaukee (1933) 246 N.W. 447, 210 Wis. 336. Declaratory Judgment |» Key Number 1 


In action for declaratory relief, jurisdiction of court is derived from and limited by this section. Miller v. Currie (1932) 242 N.W. 570, 208 Wis. 199. Declaratory Judgment 
[Key Number 271 


39. Res judicata 


Under Wisconsin law, as predicted by Court of Appeals, declaratory judgment exception to res judicata operates only if plaintiff seeks solely declaratory relief in first 
proceeding. Stericycle, Inc. v. City of Delavan, C.A.7 (Wis.)1997, 120 F.3d 657, rehearing denied. Res Judicata „Key Number 46 


Judgment dismissing earlier declaratory judgment action brought by plaintiffs against two affiliates of defendant and against city, and which held that certain rezoning of land 
by city was constitutional and that doctrine of laches precluded plaintiffs from obtaining injunction against defendant was res judicata as to plaintiffs' claim for injunction 
prohibiting defendant's use of driveway adjacent to plaintiffs’ home as access to warehouse, but did not bar plaintiffs’ claim for damages for nuisance. Barbian v. Lindner 
Bros. Trucking Co., Inc. (1982) 316 N.W.2d 371, 106 Wis.2d 291. Municipal Corporations |» Key Number 1015; Res Judicata [aKey Number 370; Res Judicata 

» Key Number 374 


Federal court's refusal to exercise its jurisdiction under Federal Declaratory Judgments Act (28 U.S.C.A. §§ 2201, 2202) in suit brought by automobile liability insurer to 
determine its liability under uninsured motorist coverage was not res judicata with respect to insurer's suit in Wisconsin courts for same relief, but Wisconsin court would not 
entertain declaratory judgment action prior to determination of insured's liability. Allstate Ins. Co. v. Charneski (1962) 114 N.W.2d 489, 16 Wis.2d 325. Abatement And 
Revival lp Key Number 12; Declaratory Judgment lp Key Number 171; Judgment lp Key Number 829(3) 
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circuit court did not abuse its discretion by determining case under this section authorizing declaratory judgment, and resulting judgment was res adjudicata. Milwaukee Hotel 
Wisconsin Co. v. Aldrich (1953) 62 N.W.2d 14, 265 Wis. 402. Declaratory Judgment @;Key Number 186; Res Judicata |» /Key Number 384 


40. Claim preclusion 


Under Wisconsin law, declaratory judgment exception to claim preclusion did not apply to action seeking both declaration that ordinance was unconstitutional and injunction 
prohibiting enforcement of ordinance, and claim preclusion therefore barred subsequent action for damages allegedly suffered as result of unconstitutional ordinance, even if 
plaintiff had obtained only declaratory relief. Stericycle, Inc. v. City of Delavan, C.A.7 (Wis.)1997, 120 F.3d 657, rehearing denied. Judgment |» Key Number 828.8 


Neither waste hauler's claim against county for a declaratory judgment that county's agreement with a competing waste hauler constituted an illegal restraint of trade nor its 
claim against county for damages for violations of antitrust law was brought pursuant to a specific statute whose terms conflicted with the general notice of claim requirements 
found in statute governing claims against governmental bodies, supporting determination that antitrust damages actions were not exempt from the notice of claim 
requirements. E-Z Roll Off, LLC v. County of Oneida (2011) 800 N.W.2d 421, 335 Wis.2d 720. Counties [Key Number 213.5(1) 


Statute establishing claims procedure for actions against the state did not apply to waive state's sovereign immunity to declaratory judgment action brought by unsuccessful 
bidder on state university construction contract against Department of Administration (DOA), as bidder failed to comply with conditions precedent set forth in statute, and even 
if bidder had complied with these conditions, damages bidder sought, i.e., cost of preparing its initial winning bid and value of the contract, could not be maintained in action 
brought under the statute. PRN Associates LLC v. State, Dept. of Admin. (2009) 766 N.W.2d 559, 317 Wis.2d 656. States [aKey Number 585 


41. Injunction 


Hotel's action to challenge city's expenditure of room tax dollars to finance redevelopment project which included resort and conference center was an action for declaratory 
relief such that award of costs and fees to resort, which prevailed in the action, was discretionary rather than mandatory even though hotel also asked for injunction; claim for 
declaratory relief was not a mere afterthought tacked onto other relief but instead was the driving force in the litigation, and focus throughout the litigation was on the propriety 
of the city's various uses of room tax dollars. English Manor Bed and Breakfast v. Great Lakes Companies, Inc. (App. 2006) 716 N.W.2d 531, 292 Wis.2d 762. Declaratory 
Judgment lp Key Number 391.5 


Injunctive relief may be granted in aid of declaratory judgment. Lewis v. Young (App. 1991) 470 N.W.2d 328, 162 Wis.2d 574. Declaratory Judgment lp Key Number 387 


Injunctive relief may be granted in aid of a declaratory judgment, where necessary or proper to make the judgment effective. Town of Blooming Grove v. City of Madison 
(1957) 81 N.W.2d 713, 275 Wis. 328. Declaratory Judgment Key Number 387 


Where automobile liability insurer was not entitled to declaratory relief concerning coverage of policy because uncertainty would not be terminated and controversy between 
insurer and injured persons would not be settled, a temporary injunction restraining actions against insurer during pendency of action for declaratory relief was properly 
dissolved. New Amsterdam Cas. Co. v. Simpson (1941) 300 N.W. 367, 238 Wis. 550. Declaratory Judgment lp Key Number 258 


42. Judgment 


Although trial court labeled as an “order” its decision construing decedent's will, Court of Appeals would construe the decision to be a “judgment” pursuant to statute 
authorizing declaratory judgments for personal representatives and others interested in administration of a decedent's estate. Matter of Estate of Hillman (App. 1985) 363 
N.W.2d 588, 122 Wis.2d 711. Wills aKey Number 706 


In respect to motion for a declaration of rights permitting the parties to proposed “special release” to settle and asking for a declaration of further relief consonant with the 
release terms, the entry of a judgment was not advisory even though the release was not executed at the time motion was brought. Loy v. Bunderson (1982) 320 N.W.2d 
175, 107 Wis.2d 400. Declaratory Judgment [æ Key Number 143.1 


Where trial court dismissed action commenced by landowners, though they sought a declaratory judgment that shoreland zoning ordinance of county was unconstitutional, 
and though rights of landowners were declared in action, dismissal was in conflict with procedure which Supreme Court has made clear should be followed, namely, that a 
complaint should not be dismissed when contrary to plaintiffs’ contention, but rather judgment should set forth declaratory adjudication. Just v. Marinette County (1972) 201 
N.W.2d 761, 56 Wis.2d 7. Declaratory Judgment lp Key Number 389 


In a suit for declaratory judgment where the subject matter of the suit is adjudicated, complaint should not be dismissed but judgment should set forth declaratory adjudication. 
David A. Ulrich, Inc. v. Town of Saukville (1959) 96 N.W.2d 612, 7 Wis.2d 173. Declaratory Judgment Key Number 389 


Trial court, in declaratory judgment action wherein decision was adverse to plaintiff, should have entered judgment for declaratory relief rather than simply dismissing action, 
and reviewing court modified judgment to accord such relief. Denning v. City of Green Bay (1955) 72 N.W.2d 730, 271 Wis. 230. Declaratory Judgment ip iKey Number 389; 
Declaratory Judgment lp iKey Number 395 


43. Stipulations 
A stipulation must be conclusive on the question presented, at least for purposes of the litigation, before court may use it as a factual basis for a declaration of rights. Sipl v. 


Sentry Indem. Co. (App. 1988) 431 N.W.2d 685, 146 Wis.2d 459, review denied 436 N.W.2d 30, 147 Wis.2d 890. Stipulations [aKey Number 1 


District court was without jurisdiction to order declaratory relief in form of declaration that plaintiff had uninsured motorist coverage under a policy issued to his mother, where 
plaintiff asked court to decide the issue based on a nonbinding stipulation of facts. Sipl v. Sentry Indem. Co. (App. 1988) 431 N.W.2d 685, 146 Wis.2d 459, review denied 436 
N.W.2d 30, 147 Wis.2d 890. Stipulations | ;Key Number 14(10) 


44. Summary judgment 


In action for declaratory judgment interpreting provision of contract, defendant's motion for summary judgment would be granted, where real basis of plaintiff's claim was not 
an interpretation or construction of the contract but the establishing of a new contract by the court. Motor Terminals v. National Car Co., 1949, 92 F.Supp. 155. Summary 
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Summary judgment granted pursuant to the Uniform Declaratory Judgments Act, particularly one that turns upon a question of law, should be reviewed as any other summary 
judgment. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 211, 309 Wis.2d 365. Declaratory Judgment Key Number 393 


45. Supplemental relief 


Power of trial court in declaratory relief action to order supplemental relief necessary to carry out declaratory judgment is subject to discretion of trial court in exercise of its 
power to fashion equitable relief. Bence v. City of Milwaukee (App. 1981) 309 N.W.2d 883, 103 Wis.2d 679, reversed on other grounds 320 N.W.2d 199, 107 Wis.2d 469. 
Declaratory Judgment wiKey Number 391 


A cause of action for declaratory relief may properly embrace in a single cause of action claims for further consequential relief which might otherwise be regarded as a 
separate cause of action, including equitable relief and damages. City of Milwaukee v. Firemen's Relief Ass'n of City of Milwaukee (1967) 149 N.W.2d 589, 34 Wis.2d 350. 
Action Key Number 38(2) 


Arbitration award, which determined that employer had breached no transfer of work provision of collective bargaining contract and that employees who were laid off as result 
of such transfer should be compensated for any earnings lost thereby, did not preclude employer from asserting, as affirmative defense to employees’ claims for back wages, 
that it would have been forced to cease operations for economic reasons long before collective bargaining contract expired. Dehnart v. Waukesha Brewing Co. (1963) 124 
N.W.2d 664, 21 Wis.2d 583. Labor And Employment lp Key Number 1599 


Union members' receipt of benefits under interim agreement pending arbitration of grievance under original contract did not estop members from claiming under award, and 
they were entitled to benefits under interim agreement up until award was made and any benefits received by them after that time were subject to setoff when final 
determination of award was made. Dehnart v. Waukesha Brewing Co. (1962) 115 N.W.2d 490, 17 Wis.2d 44. Estoppel Key Number 92(1); Labor And Employment 

lp Key Number 1286; Labor And Employment lp Key Number 1595(15) 


The “supplemental relief’ based on declaratory judgment authorized by this section whenever necessary or proper includes any relief essential to effectuate declaratory 
judgment entered by court and is not limited to further declaratory relief. Belanger v. Local Division No. 1128, Amalgamated Ass'n of St. Elec. Ry. & Motor Coach Emp. of 
America (1949) 40 N.W.2d 504, 256 Wis. 274. Declaratory Judgment [ø Key Number 391 


Where this section authorized further relief based on declaratory judgment upon petition whenever necessary or proper, court was authorized after granting declaratory relief 
to reserve right to make such further order as might be necessary to effectuate judgment, although no petition had been made. Morris v. Ellis (1936) 266 N.W. 921, 221 Wis. 
307. Declaratory Judgment [aKey Number 391 


Supplemental relief based on declaratory judgment authorized by statute whenever necessary or proper was not limited to further declaratory relief, but to include any relief 
essential to effectuate declaratory judgment entered by court. Morris v. Ellis (1936) 266 N.W. 921, 221 Wis. 307. Declaratory Judgment „Key Number 391 


46. Damages 


Action by cable television customers, alleging that late-payment fees were unlawful liquidated damages, sought relief within the scope of the Uniform Declaratory Judgment 
Act, even though some of the relief sought such as refund of excessive late fees was beyond the Act's scope, as customers asked for a declaration of rights under contract 
with provider and injunctive relief for the future, such were precisely the types of claims that the Act was intended to address, justiciability of a declaratory judgment claim 
hinged on an inspection of all of the claims for relief sought, and if one or more claims for relief were properly justiciable through a declaratory judgment, an action should 
proceed. Putnam v. Time Warner Cable of Southeastern Wisconsin, Ltd. Partnership (2002) 649 N.W.2d 626, 255 Wis.2d 447. Declaratory Judgment lp Key Number 143.1 


Claims, in which customers asked the trial court to declare that cable television provider unlawfully imposed excessive late fees on customers and putative class members 
and requested court order requiring provider to refund to customers all excessive late fees paid to provider, amounted to action for damages and were not the proper subject 
of an action for declaratory judgment. Putnam v. Time Warner Cable of Southeastern Wisconsin, Ltd. Partnership (App. 2001) 633 N.W.2d 254, 247 Wis.2d 41, review 
granted 635 N.W.2d 781, 247 Wis.2d 1031, affirmed in part, reversed in part 649 N.W.2d 626, 255 Wis.2d 447. Declaratory Judgment lp Key Number 388 


Declaratory judgment does not take the place of an action for damages but, in a proper case in which court enters decree adjudicating rights of parties, a grant of damages 
may be predicated upon the determination of rights. F. Rosenberg Elevator Co. v. Goll (1963) 118 N.W.2d 858, 18 Wis.2d 355. Declaratory Judgment | ‘Key Number 41; 
Declaratory Judgment Key Number 388 


Issues as to damages, sustained by defendants in state's action for declaratory judgment determining parties' rights in marsh as result of state's project to maintain water 
levels, determined by public service commission, on river by dam, will not be determined in such action, but left for determination proper proceedings for such purpose. State 
v. Adelmeyer (1936) 265 N.W. 838, 221 Wis. 246. Declaratory Judgment ly Key Number 366 


47-48. Costs 

47. Costs - In general 
Resort companies were not entitled to costs even though they prevailed in hotel's declaratory judgment action against city and resort companies to challenge city's act in 
spending room tax dollars to finance redevelopment project which included resort and conference center; room tax statute had not been the focus of a past decision, and thus 


court benefited from both parties' analyses. English Manor Bed and Breakfast v. Great Lakes Companies, Inc. (App. 2006) 716 N.W.2d 531, 292 Wis.2d 762. Declaratory 
Judgment ‘Key Number 391.5 


By virtue of word “may” in provision of Uniform Declaratory Judgments Act that court may make such award of costs as seem equitable, the court not only has discretion in 
awarding of costs, but also discretion in determining which costs are equitable. Kremers-Urban Co. v. American Employers Ins. Co. (1984) 351 N.W.2d 156, 119 Wis.2d 722. 
Declaratory Judgment lp Key Number 391.5 
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relief to challenge validity of prison regulation was not subject to dismissal because no suit tax was filed. State ex rel. Terry v. Traeger (1973) 211 N.W.2d 4, 60 Wis.2d 490. 
Taxation lp Key Number 2771 


Questions involved in action for declaratory relief being such as justified both parties asking for determination of rights, no costs were allowed. Rosenberg v. Village of 
Whitefish Bay (1929) 225 N.W. 838, 199 Wis. 214. Declaratory Judgment Key Number 391.5 


48. Attorney fees, costs 


Also listed as Costs - Attorney fees 


Under Wisconsin law, it was appropriate to award attorney fees and costs to insured in insurer's unsuccessful suit for declaratory judgment that it had no duty to defend or 
indemnify insured under commercial policy. Scottish Guarantee Ins. Co., Ltd. v. Dwyer, C.A.7 (Wis.)1994, 19 F.3d 307. Insurance lp Key Number 3585 


Under Wisconsin law, when liability insurance company wrongfully refuses to defend claim against insured, insured may be awarded attorney fees that insured expends in 
declaratory judgment action to establish coverage. Sybron Transition Corp. v. Security Ins. Co. of Hartford, E.D.Wis.2000, 158 F.Supp.2d 906, affirmed 258 F.3d 595. 
Insurance „Key Number 2934(3) 


Under Wisconsin law, even assuming court could award attorney fees to insured for declaratory judgment action to obtain coverage from liability insurer absent insurer's 
breach of duty to defend, award was inappropriate where, although insurer technically opposed coverage by delaying formal stipulation as to coverage, major issue in case 
really was how much of insured's liability for settlement payment to claimant could be allocated to insurer, and insured succeeded in allocating to insurer only approximately 
$230,000 of $1.3 payment. Sybron Transition Corp. v. Security Ins. Co. of Hartford, E.D.Wis.2000, 158 F.Supp.2d 906, affirmed 258 F.3d 595. Insurance lp Key Number 
2934(3) 


“Costs,” under provision of Uniform Declaratory Judgments Act authorizing a court to make such award of costs as may seem equitable and just, do not include actual 
attorney fees. Fouts v. Breezy Point Condominium Ass'n (App. 2014) 851 N.W.2d 845, 355 Wis.2d 487. Declaratory Judgment lp Key Number 391.5 


The Uniform Declaratory Judgments Act, which recognizes the principles of equity, permits the recovery of reasonable attorney fees incurred by the insured in successfully 


establishing coverage. Sisson v. Hansen Storage Co. (App. 2008) 756 N.W.2d 667, 313 Wis.2d 411. Insurance |g Key Number 3585 


Determination of reasonable attorney fees, awarded in a declaratory judgment for breach of a duty to defend, is a matter for the court. Southeast Wisconsin Professional 
Baseball Park District v. Mitsubishi Heavy Industries America, Inc. (App. 2007) 738 N.W.2d 87, 304 Wis.2d 637. Insurance lp Key Number 2942 


Clients were not entitled to supplemental relief in the form of reasonable attorney fees from law firm under Uniform Declaratory Judgments Act, where clients had already 
been made more than whole in underlying action in which law firm represented them. Gorton v. Hostak, Henzi & Bichler, S.C. (1998) 577 N.W.2d 617, 217 Wis.2d 493. 
Declaratory Judgment lp Key Number 391.5 


Under statute authorizing court to make award of costs as it deems equitable and just, court could require insurer to reimburse insured for attorney fees incurred by insured in 
successfully defending coverage issue. Elliott v. Donahue (1992) 485 N.W.2d 403, 169 Wis.2d 310. Insurance lp Key Number 3585 


Under section of Uniform Declaratory Judgments Act dealing with supplemental relief based upon declaratory decree, insured could recover reasonable attorney fees incurred 
by insured in successfully establishing coverage under policy; however, insurer may not recover attorney fees from insured even if insurer prevails in action. Elliott v. 
Donahue (1992) 485 N.W.2d 403, 169 Wis.2d 310. Insurance lp Key Number 3585 


Attorney fees are not recoverable under costs provision of Uniform Declaratory Judgments Act. Kremers-Urban Co. v. American Employers Ins. Co. (1984) 351 N.W.2d 156, 
119 Wis.2d 722. Declaratory Judgment wey Number 391.5 


48. Costs - Attorney fees 


See Attorney fees, costs 


49. Mandamus 


Where mandamus action is brought to compel town board to perform some duty with respect to highways, and action has been fully tried, action may be considered as one 
brought under this section and permit status of highway to be determined. State ex rel. Young v. Maresch (1937) 273 N.W. 225, 225 Wis. 225. Action |p Key Number 37 


50. Review 


Landowners' failure to pursue certiorari review did not preclude declaratory judgment action seeking determination that portion of highway in question had been discontinued, 
where landowners sought a declaration of the legal impact of town boards' votes on the application to discontinue part of the road, and this could not have been adequately 
addressed by certiorari review. Dawson v. Town of Jackson (App. 2010) 780 N.W.2d 222, 323 Wis.2d 477, review granted 788 N.W.2d 380, 327 Wis.2d 672, reversed 801 
N.W.2d 316, 336 Wis.2d 318. Declaratory Judgment |p Key Number 42; Declaratory Judgment |p Key Number 44 


Customers’ claims, which sought court orders requiring cable television provider to perform various types of tasks, including conducting studies, disclosing certain information, 
and providing notice, were well beyond the scope of the Uniform Declaratory Judgments Act and exceeded the trial court's powers to construe contracts and declare the 
parties’ rights thereunder. Putnam v. Time Warner Cable of Southeastern Wisconsin, Ltd. Partnership (App. 2001) 633 N.W.2d 254, 247 Wis.2d 41, review granted 635 
N.W.2d 781, 247 Wis.2d 1031, affirmed in part, reversed in part 649 N.W.2d 626, 255 Wis.2d 447. Declaratory Judgment lp Key Number 384 
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examine issue of mootness, no matter what its determination, reviewing court did not consider mootness and its effect with respect to abuse by trial court of its discretion in 
granting declaratory relief. Loy v. Bunderson (App. 1981) 304 N.W.2d 140, 101 Wis.2d 215, reversed on other grounds 320 N.W.2d 175, 107 Wis.2d 400. Declaratory 


Judgment æ Key Number 394 


Declaratory judgment device could not be properly used to adjudicate doctors' claims as to authority of police officers to order that a blood test be taken, as to doctors’ criminal 
liability if they refused to obey the order and as to doctors' legal liability in tort in event they took blood from a nonconsenting individual. Waukesha Memorial Hospital, Inc. v. 
Baird (1970) 173 N.W.2d 700, 45 Wis.2d 629. Declaratory Judgment lp Key Number 83; Declaratory Judgment lp Key Number 84 


On appeal by proposed intervenor from order denying its application to intervene in action against attorney general and others for declaratory judgment that § 100.22 was 
unconstitutional, supreme court could not assume, because attorney general nearly six years before expressed doubt as to constitutionality of statute and declined to institute 
prosecution under statute, that he would not at present time properly and diligently defend declaratory judgment action, or fail to perform his duty of appealing. White House 
Milk Co. v. Thomson (1957) 81 N.W.2d 725, 275 Wis. 243. Appeal And Error lp Key Number 3907; Declaratory Judgment lp Key Number 393; Evidence |» Key Number 
776 


Plaintiff seeking appointment by mayor to Milwaukee election commission as member of dominant political party was not entitled to declaratory relief, since neither plaintiff's 
nor party's rights were in controversy, and plaintiff sought merely to vindicate public right to have state laws properly enforced and administered. McCarthy v. Hoan (1936) 
266 N.W. 916, 221 Wis. 344. Declaratory Judgment lp Key Number 212 


51. Scope of review 


Appellate review of declaratory relief is limited to whether trial court exercised its discretion within confines of statutes and well-established precedents. Loy v. Bunderson 
(App. 1981) 304 N.W.2d 140, 101 Wis.2d 215, reversed on other grounds 320 N.W.2d 175, 107 Wis.2d 400. Declaratory Judgment | |Key Number 394 


Scope of review of order sustaining or overruling demurrer to complaint for declaratory judgment is whether or not controversy ought to be considered on merits. Pension 
Management, Inc. v. DuRose (1973) 205 N.W.2d 553, 58 Wis.2d 122. Declaratory Judgment Key Number 393 


52. Standard of review 


Whether a party has standing to seek declaratory relief is a question of law the Court of Appeals decides de novo. Voters with Facts v. City of Eau Claire (App. 2017) 899 
N.W.2d 706, 376 Wis.2d 479, review granted 904 N.W.2d 371, 378 Wis.2d 222, affirmed on other grounds 913 N.W.2d 131, 382 Wis.2d 1. Declaratory Judgment 
lp Key Number 292; Declaratory Judgment |p Key Number 299.1 


De novo standard of review, not erroneous-exercise-of-discretion standard of review, applied to trial court's grant of summary judgment in favor of town in property owner's 
declaratory judgment action that challenged section of town's land division and planning code governing transfer-of-development-rights program; trial court based decision on 
its legal conclusion that case was not ripe and thus not justiciable, and trial court's decision turned on question of law. Olson v. Town of Cottage Grove (2008) 749 N.W.2d 
211, 309 Wis.2d 365. Declaratory Judgment lp Key Number 393; Declaratory Judgment lp Key Number 394 


Interpretation of declaratory judgment and permissive joinder statutes and application of them to set of undisputed facts presented question of law reviewed independently by 
Supreme Court without deference to decisions of circuit or appellate courts. Fire Ins. Exchange v. Basten (1996) 549 N.W.2d 690, 202 Wis.2d 74. Appeal And Error 
|» Key Number 3227; Appeal And Error lø Key Number 4106; Declaratory Judgment |» Key Number 393 


Findings of trial court in declaratory judgment action must be sustained if not contrary to great weight and clear preponderance of the evidence. In re Molay's Estate (1970) 
175 N.W.2d 254, 46 Wis.2d 450. Declaratory Judgment [aKey Number 393 


53. Appeal 


As required for supervisory writ, appeal was not adequate remedy to address question of appropriate appellate venue for intervenors' petitions for leave to appeal and for stay 
pending appeal of temporary injunction that directed Wisconsin Elections Commission (WEC) to withdraw documents that interpreted certain election statutes as permitting 
clerk to “spoil” absentee ballot at elector's request and to cease providing further guidance on subject; there was no “appellate pathway” to seek review of appellate venue 
questions. State ex rel. Kormanik v. Brash (2022) 980 N.W.2d 948, 404 Wis.2d 568. Courts [Key Number 207.1 


Developer's claim that order requiring it to raze apartment buildings that were built on property zoned for single-family housing could not be issued without joining the tenants 
and mortgagee as necessary parties could not be raised for first time during hearing on form of judgment. Lake Bluff Housing Partners v. City of South Milwaukee (App. 
2001) 632 N.W.2d 485, 246 Wis.2d 785, review denied 643 N.W.2d 93, 250 Wis.2d 556. Zoning And Planning lp Key Number 1789 


Order requiring developer to raze apartment buildings that were built on property zoned for single-family housing was properly issued, even though tenants and mortgagee 
had not been joined as parties, since they were aware of, and participated in, the proceedings. Lake Bluff Housing Partners v. City of South Milwaukee (App. 2001) 632 
N.W.2d 485, 246 Wis.2d 785, review denied 643 N.W.2d 93, 250 Wis.2d 556. Zoning And Planning aKey Number 1801 
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